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ABUSE OF TERMS: “RECOGNITION”: “WAR” 


By Tuomas Baty 


Associate of the Institut de Droit International 


It is a sophistry to which human nature commonly resorts, when one wants 
to perform an act and at the same time to avoid its necessary consequences, 
to giveitafreshname. Thus, if people wish to live in concubinage and yet to 
be received in decent society, they call it “companionate marriage,” and if 
statesmen wish to rule and exploit a country without conferring on its inhabit- 
ants the grand privileges of citizenship, they call the annexation “protection” ; 
whilst if they desire to impose tariffs on trade, and at the same time to avoid 
the connotation of scarcity and dearness, they avoid the awkward word 
“protection,” and style the process “safeguarding.” 

It is an idle sophistry, but a convenient one, for it enables us frequently 
to deceive ourselves, and occasionally to deceive other people. We shall pro- 
ceed to consider the mischief it has done in relation to two fundamental 
conceptions of the law of nations: Recognition and War. Both are rapidly 
coming to mean “Recognition if we want its consequences” and “War if we 
want its normal results.” True war and true recognition are left stranded and 
devoid of any definite legal results whatever. 


I. RECOGNITION 


We need not encumber ourselves, for the moment, with the academic ques- 
tion of whether recognition creates a new State or is simply indispensable 
evidence of its existence, merely observing meanwhile that it seems difficult 
to recognize the existence of what does not exist. We shall take recognition 
to mean, what all will agree that it means, the expressly or implicitly an- 
nounced opinion entertained by an existing State that a certain community 
has come to constitute a State also. As Professor Cavaré has shown,! this 
recognition cannot be conditional, revocable or in the long run avoidable. 
If a State is a State, it remains a State whatever it does; whether it pays its 
debts or not, and whether it has an efficient police or not. It cannot be a State 
on condition of good behavior. If a State is acknowledged to be a State, it is 
futile afterwards to say that the acknowledgment is withdrawn. It cannot be 
a State at will. For it would not be an independent State at all. It is incon- 
sistent with the very idea of a State that its existence should be wholly 
dependent on the option of another. And, sooner or later, the two communities 
will come into contact, and the old State cannot refuse to treat the new State 
as such without exactly the same shock to the universal consciousness as 
occurs when rights are refused to a recognized State. 


1In Revue Générale de Droit International Public, 1935, p. 1. 
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But statesmen in recent times have very much desired to have it both ways. 
They have desired to admit that a new community is a State, for the sake of 
the conveniences this will bring,—the ready intercourse of commerce, the 
easy redress of grievances, the unobstructed access and intelligence; and at 
the same time they have very much desired to avoid the necessary conse- 
quence,—the frank admission of independent statehood, with freedom to 
dispose of the State’s resources, untrammelled by the engagements of others. 
They have therefore invented the bastard institution of so-called “de facto” 
recognition, according to which they can deal with a perfectly independent 
community as a State while refusing to it the rights of a State. 

But, of course, if a State is de facto independent, it is independent de jure. 
It has shown, in its admitted independence in fact, all that is necessary to en- 
title it to independence in law. A de facto belligerent we can understand, and 
the thing has been known for hundreds of years. It means rebels; and rebels 
whom the mother-country is still actively trying to subdue are not inde- 
pendent nor entitled to wage war. But de facto they may be waging war, in 
such a coherent fashion that it may be necessary for other countries to have 
dealings with them, and for this limited purpose to recognize their bellig- 
erency. Butif they become de facto independent, they can only be recognized 
as an independent State. Recognition of belligerency is a pis aller. The 
neutral cannot defy the mother-country by according a premature recognition 
of independence. Yet she must somehow carry on her peaceful relations with 
the territory in revolt; and a recognition of belligerency is the only way. But 
where a community has become de facto independent, there is no dilemma. 
There is no mother-country to be considered. The new State must be recog- 
nized as independent or nothing. The conveniences and desires of other States 
do not count in this connection. They may be very vague. They will cer- 
tainly be excessively conflicting. They have no weight against the solid fact 
of the de facto independence of the new State. 

This desire of politicians to create a new status of de facto States with 
truncated rights, unknown powers and undefined responsibilities, is a phe- 
nomenon of this illogical twentieth century. It would have been impossible 
in the nineteenth century, which had no animus against clear thinking. Any- 
one can see what confusion would be caused by the admission of a new class 
of ambiguous States. It would be impossible to know whether and for what 
purposes they could raise a loan, whether they could grant concessions and 
privileges, whether they could grant passports and visas, how far their envoys 
had diplomatic prerogatives, whether they could settle outstanding disputes 
relating to their territories, and a host of similar matters. If it is answered 
that their position in these respects would be exactly the same as that of 
belligerent rebels, such an answer would be simply untrue. States recognized 
de facto have sent regular envoys; but when the envoys of belligerent rebels 
are received, it means that the independence of the rebels is finally and fully 
recognized. Messrs. Mason and Slidell were kept at arm’s length. 
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Most absurd, perhaps, is the pretension to conclude regular treaties with 
such governments and at the same time to deny their complete statehood. 

The deplorable result of this muddled attempt to recognize States without 
recognizing them has been to confuse the meaning of the term Recognition. 
It is now, especially in the United States, confused with the concession of 
diplomatic intercourse. It can hardly be said that from 1923 up to 1933 the 
United States considered that anarchy prevailed in the territories of the 
Soviet Union. And if anarchy did not prevail, there must have been a govern- 
ment. And if there was a government showing every reasonable sign of per- 
manence, and a sufficient absence of active hostility against mankind, then 
there was a regular State. All the difficulties into which the United States 
courts were driven, in their desire to do justice where Soviet subjects and 
former Russian companies were concerned, arose from the anxiety of the 
United States Government not to recognize the plain fact. The Government 
were quite legitimately, from their point of view, averse from entering into 
relations with the Soviet Union; and it seems to have been considered that 
such intercourse would have been the necessary consequence of recognition. 
But no such thing. There are many States which have no direct diplomatic 
relations, and which certainly do not deny each other’s existence. To have 
recognized the Soviet Government as the government of a State whose terri- 
tories were those which it actually controlled (as France did), would only 
have been to recognize plain facts and to preclude a great deal of legal 
trouble and expense. It would not have altered in the least the capacity of 
the American Government to hold the new State at arm’s length and to refuse 
to have dealings with it unless and until it pleased them. 

To refuse recognition to a State, to concede it to a community on conditions, 
to treat it as revocable,—are all inconsistent, as Professor Cavaré has shown,? 
with the definition of recognition as the admission that a certain community 
constitutes a State. If it is a State, it is a State. And if you have said that 
it is a State, you cannot say afterwards that you did not say so. You can only 
say that you wished you had not. What can be done, and very readily done, 
is to refuse intercourse, to make intercourse conditional, to discontinue inter- 
course. But to such a pitch has the identification of intercourse with recog- 
nition grown, that even Professor Cavaré is driven to style intercourse 
“political recognition.” The Professor calls the admission that a community 
constitutes a State (7.e., true recognition) “social recognition,” affirming that 
it is essentially necessary, unconditional and irrevocable. Intercourse he 
terms “political recognition,” admitting freely that this kind of recognition 
may be subject to whatever incidents the grantor likes. This acceptance of 
the confused usage by which a thing is termed recognition which is not recog- 
nition at all, is an illustration of the firm hold which sudden absurdities can 
at once secure on the modern mind. 


? Revue Générale de Droit International Public, 1935, p. 1. “La Reconnaissance de lV’ Etat 
et le Mandchoukouo.” 


380 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Whatever name we give it, the thing remains,—the thing which used alone 
to be called recognition; and its consequences remain. The thing was any 
express or tacit intimation by an existing State of its opinion that another 
community had become a State likewise. The consequence followed that it 
was bound to treat it in every respect as such. It is submitted that the same 
consequence still follows the same event. Although statesmen may have 
begun to talk of recognition as though it were a thing that depended simply 
on their pleasure to withhold, revoke or subject to conditions as they choose, 
that circumstance only tends to alter the meaning of the word, and to assimi- 
late it to intercourse (which, of course, they can regulate as they like). What- 
ever we call it, the clear intimation, by word or act, of the opinion that a 
community is an independent State, involves, and will always involve, the 
consequence that it must be treated as such. One of the clearest ways of 
intimating such an opinion is the conclusion of a treaty. “It was observed,” 
says J. Q. Adams writing to Monroe,’ “that the manner in which the United 
States had been acknowledged as an Independent Power by France, was by 
a Treaty concluded with them as an existing Independent Power.” 

Probably the source of the heretical doctrine that acts of recognition can 
be contradicted by words, and that recognition, like intercourse, is a pure 
favor to be conceded or withheld, withdrawn or conditioned, at the pleasure 
of the State concerned, is the theory that the family of States is a close 
corporation, into which no new member can be admitted without the arbi- 
trary consent of those which exist. We have said that it is not our purpose, 
within the limits of this paper, to controvert this decaying dogma, which is as 
inconsistent with convenience as with common sense. It is sufficient to remark 
that it would have rendered the United States a pariah at its birth.* 

But above all, we must repudiate the supposition that one can perform acts 
of recognition and evade their effect by saying that one does not intend them 
to follow. If we eat green peaches it is of no use proclaiming that we are not 
going to have indigestion. 

In the result, we see that a struggle is in progress to deprive the fact (the 
express or tacit admission of de facto independence) of its hitherto undisputed 
and necessary consequence: the obligation to treat the independent com- 

325 March 1818 (5 Brit. State Papers, 802). 

‘It may be noted that there is no legal obstacle to the recognition of the Manchurian 
Empire by States members of the League of Nations. The resolution of the Assembly of 
March 11, 1932 (this Journat, Supplement, Vol. 27, 1933, p. 132), though couched in the 
form of a statement of intention, cannot be more than a recommendation, which is all that 
the Assembly was empowered to frame. For the settlement of disputes, the Council, want- 
ing the support of one of the disputants, must be otherwise unanimous (and an Assembly 
nearly so), and can then only make recommendations. It may call them resolutions, and 
raise a popular impression that they are obligatory: but it cannot make them so. Their 
only force is that the League members agree not to go to war with a party which complies 
with them. Statements to the effect that Japan has “flouted” the League or broken its 


Covenant are therefore entirely unwarranted. Japan simply declined to act upon its recom- 
mendations, which, according to its constitution, a member is perfectly entitled to do. 
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munity asaState. Partly by inventing an ambiguous “de facto recognition,” 
partly by confusing recognition with intercourse, and skillfully transferring 
the name and consequences of the former to the latter, statesmen are doing 
their best to destroy the principle that a State which has vindicated its 
independence in actual fact, and is in fact recognized (in whatever fashion) 
by other States as having done so, is thenceforward a fully-fledged State for 
all purposes, whether the States which have been compelled to show that they 
admit its existence like it or not. It is impossible for a State to say “We admit 
you exist, but we don’t ‘recognize’ you!” It is a contradiction in terms; and 
it only serves to disguise the desire to avoid the effects of recognition. 


II. War 


It is equally impossible for a State to say “We are engaged in enforcing our 
will against yours in your own territory by force of arms, but we are not at 
‘war’with you!” Itisalikecontradictioninterms. But itis becoming a very 
favorite practice. Its advocates, urging that “it takes two to make a quarrel,” 
and that Grotius called war the status of nations “per vim certantium,” actu- 
ally allege that one country may devastate the territory of another with fire 
and sword, and that if the forces of that other simply retreat before it, or 
remain passive, there is no war, so long as the invader says so sufficiently 
loudly and confidently! Especially is this the case if the objects of the 
invasion are limited to something less than entire conquest. It is easy to see 
the encouragement which this doctrine that war is not war if it is carefully 
labelled “peace” gives to violence. An invader is enabled to wage war against 
a weak State without incurring any of its risks and responsibilities. He need 
not observe the laws of war; he need not bother about offending neutrals; he 
need not worry about the risks of the invaded nation finding unexpected 
allies or unsuspected vigor and resources. He can safely rely on the unlikeli- 
hood of the nation which he attacks turning his violence into war by 
resistance.5 The whole theory is absurd and one-sided. As the present writer 
remarked forty years ago, “if A may ‘pacifically’ blockade B’s ports, why 
may not B ‘pacifically’ blow up A’s flagship?” Why is the attacked party to 
have the odium of declaring war? 

It is said that on various occasions States have invaded other States without 
war; and it is argued that the principle must therefore be admitted that 
violence is not war so long as the invader is careful to say so. 

Two observations may be made on this argument, which at first sight seems 
to have some plausibility. In the first place, there is no law which is not some- 
times broken. Sporadic violations of law cannot establish a new rule which is 
totally at variance with principle. And the principle of territorial integrity 


5 Acts of so-called “‘self-preservation” do not come within this animadversion. For they 
are not performed against the will of the invaded State, but (as in the case of the Caroline) 
to execute its presumed will in cases where the sudden occurrence of a vital danger makes it 
impossible to ascertain its actual will. 
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and the sacredness of the national soil and flag is an altogether fundamental 
one. If it goes, we have chaos. 

In the second place, these much-trumpeted violations reduce themselves on 
analysis to very modest proportions. Let us take the list so meticulously 
compiled for the State Department ® (which high authorities have cited as 
showing that armed invasion in time of peace is frequent), and let us see what 
it really comes to. Do we find a flock of instances in which a regular State 
has invaded another regular State without war? Wedonot. We find a bun- 
dle of swept-up scraps, welded together so that, negligible separately, they 
may form somehow an imposing whole by the sheer force of numbers. Forty- 
nine instances! Can you call that sporadic? Well, let us look and see what 
the instances are. 

(1) Five were committed by the desire of the Power invaded: Uruguay, 
1858 and 1868; 7 Panama, 1860; Honolulu, 1874; Corea, 1894. 

(2) Eleven were committed in unorganized or unrecognized countries out- 
side the scope of international law: * Sumatra, 1832; Samoa, 1840, 1889, 1899; 
Johanna, 1851; Greytown, 1852-54; Fiji, 1855, 1858; Kisembo, 1860; 
Formosa,® 1867; Navassa, 1891. 

(3) One was disclaimed by the Government of the United States of 
America, and the officer censured by a courtmartial: Porto Rico,1824. 

(4) Two were cases in which there was no invasion at all and no force 
employed or definitely threatened: Jaffa, 1858; Japan,!° 1853-54. 

(5) Three were cases of peacefully landing small bodies, with the tacit 
consent of the territorial government, no actual force being employed: Seoul, 
1888 (25 men); San Domingo, 1903 (29 men); Truxillo,4 1907 (10 men). 

(6) Three were replies to armed attacks on armed forces: Florida,!* 1812; 
Canton, 1856; Corea, 1861. 

(7) Two had to do with Shanghai, an international town which is in an 
altogether anomalous position, and in which the exercise of foreign police 
force is an accustomed and probably a legal event: Shanghai, 1854; Shanghai, 
1859. 

‘The Right to Protect Citizens in Foreign Countries by Landing Forces. Memo. of 
Solicitor for Dept. of State, Oct. 5, 1912. (2d rev. ed.), U.S. Govt. Printing Office, 1929. 

7 There was another case, in 1864-65: see British State Papers, Vol. 66, pp. 1204, 1208, 
1240, 1246, 1228, 1232, 1247. 

* Even in these cases of unorganized communities, Queen Victoria wrote in 1867: ‘The 
Queen is glad to see that the barbarous (she cannot qualify it otherwise) suggestion . . . to 
burn the village of Malacca and to destroy its cocoa-nut trees, in revenge for the massacre of 
a ship’s company, has been disapproved. ...H.M. feels very strongly on this subject.” 
Letters of Queen Victoria (10 Aug. 1867). 

® Nominally Chinese; but the local governor disclaimed all power and responsibility: see 
“Is East Formosa Chinese?” 

10 Tt is said that the President (Fillmore) had strictly forbidden Perry to resort to violence. 

11 In this case Truxillo was already in the hands of foreign invaders (Nicaraguans). 

12 Tn 1812 the attack was on a hostile British force; a subsequent attack (1816?) is said to 
have been made with the consent of the territorial Power. 


co 
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(8) One was committed in the course of operations against pirates, and was 
welcomed and concurred in by the authorities “invaded”: Cuba, 1823. 

(9) Ten were cases of revolution, in which localities were occupied by 
rebels, or left deprived of all government on evacuation by rebel forces, and 
foreign forces were landed, not to enforce demands, nor to interfere with the 
government, but as a measure of police in the absence of all governmental 
authority; or cases where force was exercised against the acts of insurgents 
for whom the government was not responsible: Amelia Island, 1817; %* 
Uruguay, 1855; Japan, 1868; Mexico,'* 1876; Egypt, 1882 (American Land- 
ing) ; Chili, 1891; Hawaii, 1893; Brazil, 1893; Nicaragua, 1899; China, 1900. 

We have now got rid of 38 of the 49 supposed instances, leaving us therefore 
a very much reduced supply of eleven. Some of these are very old, and some 
are very new. There is little difficulty in showing that they are altogether 
too slender to establish the proposition, contrary to the very foundations and 
basic principle of the law of nations, that one nation may interfere by active 
force in the territory of another to overcome its will, without necessarily and 
ipso facto being at war with it. These few cases are separable into three 


groups: 
(A) The case of Florida in the early nineteenth century. 
(B) The Central American cases of the early twentieth century. 
(C) Isolated cases between these dates. 
(A) The first in time raises the very special and difficult question of the 
right of a belligerent to pursue into neutral territory a defeated force which 


the neutral cannot or will not disarm. It has no bearing on the general 
question of the right to invade foreign territory in order to protect one’s 
subjects or to enforce one’s will. And whether General Andrew Jackson 
exceeded any possible reasonable limits in the course he took and the lengths 
to which he proceeded against Spanish authorities in Florida is an immaterial 
question. The Seminoles attacked him in the United States, and he pursued 
them into Spanish territory, where the Spaniards, so far from rendering them 
innocuous, appeared to receive them with open arms. We cannot defend the 
General’s subsequent proceedings; but the situation was an extraordinary one. 
It arose out of an armed conflict in the field. Napoleon I had shown the world 
that neutral territory could not be made a safe refuge for a flying enemy. 
The whole affair turns on a special question: can a neutral country be an 
asylum for a belligerent army in being, subject only to diplomatic remon- 
strance and negotiation? Must the other belligerent remain with a hornet 
on his flank? Or can summary measures be taken? 

The United States, which protested so emphatically against the seizure of 
the Caroline, and were only appeased by assurances and apologies, in 1852, 


13 The events of 1811 were disavowed by the United States. 

14 And Mr. Fish, Secretary of State, politely wrote that in the circumstances “it is hoped 
the Mexican Government will not disapprove the act.” 

18 To be distinguished from those above referred to (1812 and 1816). 
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could never have contemplated carrying fire and sword into a friendly coun- 
try, and attacking its own officers and fortresses, in 1817. Madison excused it, 
ex post facto, on the ground of Spanish failure to perform the duties of a good 
neighbor; but obviously this is no excuse for invasion. Accusations of “col- 
lusion” with Indians are very readily made; and if one country can carry 
rapine into the territory of another on such easy allegations, it is clear that 
only the strong can be safe. It must be kept in mind that these hostilities 
began with an armed attack in force fomented from Florida on American 
troops in American territory, so that the case was at first simply one of 
repelling warlike force by force, as in the Caroline. It is difficult to deny to 
a belligerent the right to pursue into neutral territory defeated but coherent 
hostile troops which the neutral cannot or will not disarm. This case of 
invasion rests, therefore, entirely on its own peculiar basis. So does the 
earlier invasion of Pensacola in 1814, which place was actually in occupation 
of the hostile British. A neutral cannot complain of invasion if his territory 
is already occupied by a belligerent force. 

Few would be found today to justify the violence of General Jackson’s sub- 
sequent proceedings against duly accredited officers of a friendly Power. But 
his first pursuit of the Seminoles may probably have been as correct as the 
seizure of the Caroline. In their ultimate form his acts are incapable of 
defence, except by those who are prepared to invest a commander with power 
to attack on suspicion the commissioned authorities of a friendly Power, with- 
out incurring the risks and responsibilities of war. 

This ancient case may therefore follow the other 38 into limbo. Essentially 
it was a problem of the right of asylum. 

(B) Throughout the whole of the nineteenth century thenceforward, until 
nearly its end, the doctrine of the sacredness of the soil remained unchallenged 
in America. There were many occasions of conflict, but that vital principle 
remained untouched, the corner-stone of the law of nations. No nation in 
America, however powerful, tried to pretend that it was “not at war” when it 
proceeded to try to get its way within the undisputed territory of another. 

But in the twentieth century we find a small, but definite, group of cases in 
which powerful nations appear to have presumed to dictate to extremely weak 
ones that they shall exempt certain localities from their operations of war 
(generally internecine). That this is in contradiction to the law of nations is 
plain. Nations have invariably disclaimed legal liability for injuries in- 
cidentally done to strangers in the course of belligerent operations. Thus, no 
damages were ever paid for the bombardment of Valparaiso or of Alexandria. 
There is no right on the part of foreign nations to insist that the safety of 
their subjects shall have priority over the vital right of the territorial State to 
use every means at its disposal to defend itself against a domestic or foreign 
enemy. 

This appears too simple a proposition to be disputed. Yet on three or four 
occasions this elementary right of self-defence appears at first sight to have 
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been prevented by high-handed force: in San Domingo (1904), in Nicaragua 
(1910—a double event), and in Honduras (1911). In the first case, a joint 
Anglo-American force interfered to prevent the “Provisional Government” 
from attacking their opponents, who were occupying the town of Puerto Plata. 
In the event, the defenders sallied out and were defeated outside; whereupon 
the town was surrendered to the “Provisional Government.” This case may 
well be supported, however, on the ground that no government which was or 
which had been exercising supreme power throughout the country was for the 
time being functioning in San Domingo. In such an event,!* it is open to any 
foreign government to make its own authority felt in the locality. Imperfect 
acquaintance with the history of San Domingo prevents the writer from at- 
tempting to pronounce an opinion on the question. But if the only govern- 
ment was a so-called “Provisional Government,” 1* it seems likely that the 
recognized government had been subverted, and that what was in progress was 
an anarchical struggle for power. If such was the case, little exception can be 
taken to the conduct of the Detroit and the Scylla. As omnia praesumuntur 
rite esse acta, it is fair, in view of the constant political turmoil in San 
Domingo, to suppose that this may be assumed. If a territory is plunged into 
anarchy and has lost its previous general government, foreign States can only 
step in and protect themselves.8 

In the second and third cases 9 (Nicaragua), although there were “fac- 
tions,” one of them was admittedly in power, and regarded as the government. 
Yet the British in February and the Americans in May warned both sides 
against fighting in certain towns, and landed parties of about 100 troops on 
each occasion. It may fairly be said, however, that their bark was worse than 
their bite. For as the government forces were in occupation of the towns in 
question, the declarations obviously meant that the rebels would not be allowed 
to attack them there. And this can only have been welcome to the govern- 
ment; in fact, these two Nicaraguan cases might almost have been listed among 
the cases of welcome by the established authorities. The revolting leader 
naturally and loudly protested. In the fourth case (Honduras) , however, the 
British and Americans went a step further, and actually dictated to the govern- 
ment a withdrawal from the threatened town. 

In the Honduran Case (1911), there was an admitted government, against 
which a revolution was in progress. The American and British naval forces 


16 As when the last United Republican Government fell in China. 

17 As a matter of fact it began in a revolution (For. Rel. U. S., 1904, p. 261, Alfau to 
Powell, 2 Dec., 1903) and it was not recognized by the Minister of the United States until 20 
January, 1904, possibly as a consequence of the fall of Puerto Plata. (Jbid., p. 266, Powell 
to Hay, 25 Jan., 1904). But it may be that the events alluded to in the text were subse- 
quent to this ““Recognition.”” Quaere, Can an envoy “recognize’’? 

18 Compare the writer’s “(Can an Anarchy be a State?’’, this Journa, Vol. 29 (1934), 
p. 444, 

19 Counting as two incidents, the British interfering at Greytown and the Americans at 
Bluefields. 
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deliberately hampered the President from meeting the revolutionaries on 
favorable ground. Having already “forbidden” fighting in Puerto Cortez, 
the American commander reported his intention of “requiring” the Govern- 
ment of Honduras (!) to surrender the town, or fight outside, should the rev- 
olutionaries appear in what he himself chose to consider “superior force”; and 
he added that he would use force for this purpose. It is to be noted that no 
violence was actually used, but the arrogance of dictating to a government 
that its troops should fight at a disadvantage at the ipse diait of a foreigner 
needs no comment; and it is no excuse that the commander’s proceedings were 
concurred in by the captain of the English Brilliant. It only involves the 
British in the discredit. In consequence of these proceedings, the town was 
evacuated, and the revolutionaries duly entered it. The same thing hap- 
pened at S. Pedro, and it is not surprising that the consul reported that “there 
is a bitter feeling against us, which cannot but increase”! The whole episode 
was unfortunate in the extreme. It is inconceivable that Britain or America 
would allow foreign warships to dictate to them where to fight rebels or to 
order them to walk out and be beaten by them. It has been said that it is no 
good test of the validity of an international rule, to ask whether a strong 
Power would submit to its being invoked against itself. However this may be, 
one cannot but suspect a rule which can only be enforced against the weak! 

One of these four cases thus disappears, as having occurred in territory 
where it must be assumed that there was supposed to be no organized and 
regular government. Of the other three, two operated solely to the advan- 
tage of the regular government, whatever their terms. The third, it is sub- 
mitted, was a flagrant illegality which no Power of any pretensions to 
strength would for a moment permit. It was a proceeding on a very small 
scale, it took place in a remote region and it attracted no notice; and it must 
not be forgotten that in 1907-11 the American policy of controlling Nicaragua, 
Honduras and San Domingo had (whether rightly or wrongly does not matter) 
rendered these communities far from independent. Above all, no actual 
violence was used. 

Such as it is however, the Honduras case tells in favor of the proponents of 
violence without war; though, as we have observed, there was no violence. 
A ridiculus mus if ever there was one! 

(C) We are now left with the few scattered cases which occur at long in- 
tervals between 1817 and 1907. 

1. The first in time appears to be the curious operations of naval officers of 
the United States in the Falkland Islands. These islands had long been der- 
elict, and extreme difficulty attends the question of their ownership. Dis- 
covered by Great Britain, they were undoubtedly incorporated in the Spanish 
dominions, and probably treated as part of the Vice-Royalty of La Plata. 
Uninhabited and unnoticed when the great revolt against Spain occurred in 
Central and South America, it is very arguable that, since the revolting author- 
ities acquired precisely that which they de facto governed, and no more, the 
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sovereignty of these remote islands remained in the mother-country. It is by 
no means to be taken for granted that they were in some fashion annexed 
inseparably to the Spanish Vice-Royalty of which they had formed part; still 
less that they belonged to one of its fragments—Buenos Ayres, Uruguay or 
Paraguay. Subsequently, however, the Argentine set up a claim to them, and 
sent out a regular governor in 1829. It can hardly be doubted that the islands 
were derelict, Britain having had nothing to do with them since 1774, and 
Spain having had very little to do with them at all. The Argentine governor 
interfered with American sealers in 1831, and this injudicious proceeding 
afforded an excuse to General Andrew Jackson to break up the Argentine 
colony and to destroy its foothold in the Falklands. Two years later, Great 
Britain stepped in and created a colony of her own. 

Against these proceedings, the Argentine Government has never ceased to 
protest. It is impossible to resist the conclusion that their protests were 
justified. It is not even apparent that the acts of the Argentine governor 
were illegal. But, again, the region was remote and the interests trivial. No 
one today would justify the violent breaking up of a regular official establish- 
ment as a means of redress for its acts without negotiation with the home 
government. 

2. We now come to a group of cases in which Japan was concerned. During 
the unsettled period which immediately preceded the Restoration, the local 
daimiyo disaffected to the Tycoon (who was supposed to be in chief control) 
were on three occasions attacked by foreign forces. In 1862 the daimiyo of 
Satsuma was attacked, on account of the assassination of a Mr. Richardson; 
in 1863 the daimiyo of Nagato was attacked, on account of refusing a passage 
through the straits secured by treaty to an American vessel; in 1864, a similar 
attack was made by America, Britain, France and Holland. The latter two 
cases are listed in the document under analysis. It is obvious, however, that 
the position of Japan was at that time anomalous in the extreme. Neither the 
civilization nor the constitution of the country was at all understood; and the 
foreign Powers dealt with the country in the fashion of a semi-civilized and 
disorganized territory. In fact, the great feudatories defied the authority 
of the Tycoon, and must have appeared to the foreigners as rebels against it. 

3. A singular case occurred in 1873, when a British vessel bombarded the 
castle at Omoa in Honduras to enforce demands for losses sustained by British 
subjects when the place was sacked, for the surrender of British prisoners of 
war, and for an apology. The apology and spot cash were ultimately waived; 
but the prisoners were given up. The whole affair was probably due to the ex- 
cessive zeal of a sea-captain. There is no reason why British people who find 
themselves in a devastated area should have their persons protected and their 
losses recouped; much less through the violence of a man-of-war. Again, an 
unnoticed act in a remote locality; one doubts whether one in half-a-million 
Britons ever heard of it. 

4. Another case of high-handed action on the part of a naval officer is 
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found in 1888, when the Galena actually threatened to cut out a prize (The 
Haytian Republic) from the harbor at Port-au-Prince, and thereby secured 
her surrender, although she had been regularly condemned! Surely nobody 
could approve of that. If nations are at liberty to take out of each other’s 
ports what they want, there is an end to all pretense of law. But it will be 
noted that there was no actual violence, and that it is conceivable that the 
threat might not have been carried into fulfilment. For the credit of the 
American Navy we will hope so. 

5. The last case alluded to in the compilation under analysis was the 
utterly indefensible one of Corinto (1895), in which Lord Rosebery, having 
put forward a claim for £15,500 (some $72,000) compensation on account of 
the expulsion of British subjects, seized the Nicaraguan custom-house and 
held it for nine days.2° This was a violent insult, regarding which Rosebery’s 
chief lieutenant, Sir W. V. Harcourt (who knew something about interna- 
tional law), wrote: 


I cannot conceive that after writing a high-faluting letter of the most 
gushing description to the Tsar, exhorting him to propound a scheme of 
universal arbitration, and having commenced a sort of negotiation with 
the United States with the same object, we are going to stultify ourselves 
by coming down on Nicaragua with force of arms to settle a paltry amount 
of pecuniary compensation. . . . After the assurance you had given me 
that the Cabinet should be consulted before forcible measures were re- 
sorted to in Nicaragua, I can only regard your letter of the 17th, received 
to-day (to employ your favourite phrase) as a highly unfriendly pro- 
ceeding. 

The refusal of Lord Rosebery to reserve a question of this importance 
for the Cabinet on the request of the Foreign Secretary and the remon- 
strance of the Leader of the House of Commons is, according to my ex- 
perience, without precedent. . . . This is conduct against which I have 
found it necessary constantly to protest, and which is becoming every day 
more intolerable.?4 


We have now gone through the imposing list of 49 cases. We have shown 
that twenty of them must be eliminated, as concerning (1) places outside the 
orbit of international law or where no recognized government existed, (2) 
places where the rulers invited or welcomed the foreign force, (3) cases in which 
there was no force employed or instantly threatened at all, (4) or where it 
was disavowed and censured. 

To these twenty cases which are totally irrelevant to the question of the ex- 
ercise of foreign force against recognized governments there can certainly be 


20 The grammar of the proclamation put out by the gallant Admiral who had the misfor- 
tune to be employed, is quaint: ‘Whereas the Nicaraguan Government having unlawfully 
seized . . . and has either confined or expelled them . . . ’’! The Admiral also “‘constituted”’ 
one of his captains “Governor of the port.”” The whole affair was sheer impudence, from 
Rosebery’s share downwards. 

#1 Harcourt to Kimberley (17 and 18 April, 1893); see Gardiner, Life of Sir W. V. Har- 
court, IT, 331. 
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added ten in which the slight force used was not exerted in spite of the ter- 
ritorial government and in the face of its opposition, but in which revolu- 
tionary violence had temporarily displaced the authority of the government, 
and the small foreign forces exercised no actual violence beyond what might 
have been properly exerted by armed civilians in these chaotic circumstances 
for the prevention of commoncrime. There must also necessarily be discarded 
the three cases of reply to an armed attack on armed force, and the two cases 
which concerned the admittedly anomalous international city of Shanghai. 
We may fairly add to them the three cases in which the forces landed were 
miscroscopic and apparently not objected to by the territorial Power; ** they 
were not used to overcome its will or to exact reparations, nor do they seem 
to have exerted the least actual violence. In one such case (Truxillo), the 
place was actually already in the occupation of an invading enemy; in another 
(Corea) the country was hardly within the comity of nations. Only sixty or 
seventy men were concerned altogether. We may also eliminate the two 
Nicaraguan cases in which there was no reason why the government should 
have objected to the foreign forces whose declared object was in effect to 
prevent an attack on them by revolutionaries. Adding these cases of tacit 
consent de minimis, we eliminate forty, and are left with nine (or perhaps *% 
eight) cases the analysis of which demonstrates them to be no authority 
for the proposition that international law countenances in some degree violent 
acts of invasion as methods of protection or redress. 

The arbitrary character of General Jackson has been shown to have been 
responsible for the Florida and Falkland Islands incidents, while in the 
Florida case the question was, in its inception, essentially one of the right of 
asylum, not of invasion. The equally arbitrary character of quarter-deck 
amateur diplomats was probably responsible for the bombardment of Omoa 
and the cutting-out of The Haytian Republic. There remain the two attacks 
on feudatory princes of Japan, the ham-stringing of the government forces 
in San Domingo ** and Honduras, and the seizure of Corinto. 

These last seven are all trifling incidents, occurring in distant and very small 
communities, with the exception of the Japanese cases which are to be 
explained (if not excused) by the fact that Japan was in the ’sixties treated 
as a veiled country, amenable only to the argument of force, so far as the con- 
trol of the recalcitrant feudatories was concerned. 

Thus the 49 incidents boil down to Jackson’s attacks on Spanish forts and 


22 In cases where it is objected to (as on the occasion of the landing of American forces at 
Kingston in Jamaica on the occasion of a violent earthquake), even such small forces have 
been at once withdrawn. 

23 See infra, as to the probability that there was no single supreme government in San 
Domingo. 

*4 But, as has been seen, the ““government”’ was a “provisional government” only. There 
is no evidence that it ever had exercised control over all of San Domingo, #.e., that it was any 
more than a faction. If that is what it was, then San Domingo was in a state of anarchy, 
and foreigners were entitled to protect their own interests by their own force. 
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Argentine governors, to one or two obscure cases of excessive zeal on the part 
of sailors, to the dictation of foreign officers to San Domingo and Honduras, 
and to the Corinto violence. It cannot be imagined that such raids as those 
on the Falkland Islands or on Corinto, in the peaceable possession of a 
friendly State, can be seriously quoted as authority for anything, especially 
in view of Harcourt’s letter in the one case and the Argentine protests in the 
other. Nor can it be argued that three or four swallows (and very small 
swallows!) make a summer of universal license. The law may sometimes be 
broken; if it were not, as Professor Lauterpacht says, it would be a law of 
physical science; and it is confidently submitted that at Corinto, at the Falk- 
lands and at Puerto Cortez there were breaches of law. For the sacredness 
of the national soil is fundamental to international law. Once demolish the 
conviction of its absolute inviolability, and the decay of the law of nations 
must be swift and certain. 

We have been thus minute in analyzing the cases reported in this elaborate 
document,”> because it has attained a wide currency, and has been publicly 
referred to as authority for the subversive proposition that “the existence of 
a state of war between two Powers depends on their intentions and not on the 
nature of their acts.” We trust that the reader is convinced that the cases 
which it cites are entirely insufficient to make it of any weight for that purpose. 
But it only relates to events transpiring on the American continents or directly 
involving the United States. It will be well, therefore, to add a few words 
on other cases. 

Ten years ago the present writer remarked: 


The possibility of attacking a nation and at the same time being at 
peace with it, was never regarded seriously. The consequence was that 
territorial integrity was exceedingly well safe-guarded. Every nation, 
from the smallest to the greatest, knew that it was safe within its own 
borders, unless some other nation chose to incur the responsibility before 
the world of going to war withit. The stability which this certitude gave 
to the international system cannot be over-rated.?® 


And it was shown that the pretensions to exercise violence against the will 
of the territorial sovereign without breaking the peace had in the past, with 
one or two exceptions, been futile or insignificant up to the very end of the 
nineteenth century. There were instances in which the invading forces 
arrived to support the established sovereign. This was the case with the 
support of the King of Naples in 1820 by Austria, and the restoration of power 
to the King of Spain in 1822 by France; with the French occupation of Ancona 
in 1831; with the support of the liberal monarchy in Portugal by Britain and 
Spain in 1847; with the Austrian occupation in the same year of Tuscany, 


* The Right to Protect Citizens in Foreign Countries by Landing Forces. Memorandum 
of the Solicitor for the Department of State, Oct. 5, 1912. (2nd rev. ed.), U. S. Govt. 
Printing Office, 1929. 

26 “TDanger-Signals in International Law,” Yale Law Journal, Vol. XXXIV, p. 458 seg. 
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Modena and Parma; with the concurrent French occupation of Rome and 
the Russian invasion of Hungary; and with the British proceedings in Egypt 
in 1882. One or two more complex cases are of the same nature. In 1834, 
Spanish troops having defeated the forces of Don Carlos, pursued them into 
Portugal, and in the result brought down the tottering throne of King Michael. 
But Spain had never recognized Michael, and her action enured wholly to 
the benefit of the Brazilian princess whom she considered the true ruler. 
Spain may have been wrong in declining to recognize the sovereignty of 
Michael and in considering him in revolt against Mary of Brazil; but, if so, 
she was wrong in the company of everyone else, except the United States and 
the Pope. The case thus afforded no affront to the sovereignty of Portugal; 
the Quadruple Treaty of 1834 had accorded a full anticipatory consent to 
the act. Moreover, it raises, like the Florida case, the question of asylum. 
It is impossible to allow a defeated army to reform and re-arm under the 
aégis of a neutral. That is a case in which the doctrine of the Caroline 
clearly applies. The apprehended mischief is enormous and vital; there is 
no choice of means or moment for deliberation; it is useless to invoke the 
remote and powerless legitimate sovereign or his representatives on the spot. 

A singularly abnormal case of invasion by consent occurred in 1853. 
Russia being in extremely strained relations with Turkey, occupied the 
Danubian Principalities (now Rumania), which at that time were autono- 
mous vassal states under the suzerainty of Turkey; and according to the 
theory of international law, they were “semi-sovereign.” There were no 
Turkish garrisons there, or the occupation could not have been completely 
peaceful; and in fact Turkish troops were excluded by treaty.2* The ruler of 
the Principalities offered no opposition, and the advent of the Russians was 
cordially welcomed by the population. If a State has any sovereignty at all, 
its free admission of friendly troops may be an offence to its over-lord, but 
can be no invasion of his territory. Had the Transvaal been supplied with 
troops in Kriiger’s palmy days by Portugal, it might have been a grave offence 
to England, but it would not have presented itself as an invasion of British 
territory. Even so, the occupation of the Principalities proved only to be 
the opening act of the Crimean War between Turkey and Russia. 

Another case in which the invasion was not exerted in defiance of the estab- 
lished government is afforded by the French occupation of the Lebanon in 
1860, to repress tribal violence. Here, the reluctant consent of the Sultan 
was obtained.?® These cases of the voluntary admission of foreign force by 
the recognized ruler need not detain us; they constitute no violation of the 
territory over which he rules. The remarkable fact emerges that the grand 


27See Seignobos, Hist. Politique de l'Europe Contemporaine, p. 611. “Le sultan avait 
renoncé (en 1829) a y entretenir des fortresses et des garnisons.”” The reference is appar- 
ently to the Treaty of Adrianople. 

28 [British] Parliamentary Papers, 1860: Nouveau Recueil Général, XVI, 2 p., 638, 640. 
Protocols of 3 Aug. 1860, apud Holland, European Concert in the Eastern Question, 207. 
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principle was unchallenged throughout the century that armed invasion was 
inevitably war. 

There are naturally a few cases in which the law was violated. It may have 
been violated on good moral grounds or on bad moral grounds; the fact 
remains that these sporadic incidents do not repeal a fundamental and essen- 
tial law; they only furnish instances of its breach. These are (1) the French 
invasion of the Morea in 1829 with the countenance of the Western Powers; 
(2) the French siege of Antwerp in 1831, which forced Holland to give up 
Belgium; (3) the Austrian occupation of Cracow in 1836, and its annexation 
ten years later with the concurrence of Prussia and Russia; (4) the occupa- 
tion of Ferrera by Austria in 1848 (characterized as “war” by the Papal 
Secretary of State, Cardinal Antonelli, but immediately developing into an 
actual support of the Papal Government against rebellion) ; (5) the landing 
of foreign forces at Salonica in the course of riots during which the French 
and German consuls had been killed (1876); (6) the occupation of Crete by 
seven Powers in 1893 (gravely reprehensible, although ostensibly effected to 
preserve the Sultan’s authority as against Cretan rebels and Greek sym- 
pathizers) ; (7) the occupation of Mitylene by France in 1901 on account of 
a miserable private dispute concerning wharfage at Constantinople (one of 
the events which have gone far to shake the security of territorial rights. 
Certainly Turkey was at that time everybody’s butt. That is no excuse; 
still it affords a certain explanation) ; (8) instances afforded by the World 
War, such as that of the Allied occupations of Salonica, Athens and Corfu; 
(9) the Italian bombardment and occupation of Corfu, in 1922. 

The attacks by the Allies upon Greece may be summarily disposed of. In 
a world war, illegality seems inevitable. The utmost that can be done is to 
circumscribe itsrange. Just as the Berlin and Milan Decrees of Napoleon, and 
the retaliatory Orders in Council, were justified by no one after the Peace 
of 1814, and are today universally recognized for the lawless proceedings they 
were, just so these acts of lawless violence (which may have had a moral 
justification unknown to us) may be dismissed as affording no precedent 
for the future. 

Of the other eight instances, four were directed against the Ottoman 
Empire. It will generally be agreed that the status of that empire was long 
anomalous. Until the Crimean War (1854-6) it was not considered as 
“participating in the public law of Europe.” That status was expressly con- 
ceded to it by the Treaty of Paris. The Turks had come into the orbit of 
the Western Powers by violent irruption, and with the apparent aim of 
extending the Moslem power to the whole world. A subversive Power like 
that could not be treated on the same plane with the Powers that shared the 
common tradition of Greece and Rome. The invading Turks were only 
stayed at the gates of Vienna. They were regarded rather as a menace than 
as a State. That notion of an anomalous Power, to be kept at arm’s length, 
long survived the actual decay of Ottoman force; and it is to this notion 
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that must be ascribed the collective intervention of Europe in 1828, 1876, and 
1893.°° The intervention in Crete in 1893, though perpetrated against the will 
of the Porte, was ostensibly undertaken with the idea of “saving” it from 
Greece; Just as marauders in the Franco-Prussian War of 1870 used currently 
to speak of ‘“‘saving”’ their spoils. 

Three were instances of collective action. Although contempt for national 
sovereignty is no more decent when three nations are concerned than in the 
case of one, yet the action taken by the Powers against Turkey in 1828 and 
1893, and against Holland in 1830, for the preservation of the general peace 
is clearly abnormal action, and affords no precedent for single-handed 
invasion to secure minor or individual advantages. Illegal as they may 
have been, these measures (Morea, 1828; Antwerp, 1830; Crete, 1893) consti- 
tute no general precedent for illegality, nor for invasion as a method of 
obtaining redress for, or protection against, specific injuries. The nearest 
approach to such a thing is the proceedings at Salonica in 1876. As we have 
seen, nothing that happened in Turkey in the nineteenth century can be relied 
on as a guide; nor does it appear that the local authorities raised any objec- 
tion to the presence and assistance of the foreign forces. 

The Mexican invasion (1861), although a collective step, was designed 
mainly for the exaction of individual redress and security. But it was plainly 
a measure of war, and it was seen on all hands to be such after France had 
been left alone to wage it tothe end. Britain and Spain soon withdrew, and 
France was left to prosecute what was really a war from the first against the 
recognized government of Mexico. 

It is only at the very end of the nineteenth century that invasion 
begins to be attempted as a means of single-handed redress or single- 
handed protection of interests. The French showed themselves the pioneers 
in this modern improvement. They attacked China in 1885, and tried to 
proclaim that it was not a war. Lord Granville retorted by a proclama- 
tion of neutrality which assumed that it obviously was. The French at- 
tacked Siam in 1886, and with similar pacific protestations battered down 
the Chantabiin forts and fought a succession of battles with the Siamese 
troops. This was at least as clearly war as the Venezuelan proceedings of 
Britain and Germany in 1902, which were admitted to have constituted war, 
and even to have necessitated the renewal of pre-war treaties. They were 
as clearly war as Ferry’s proceedings in China had been, and as clearly as the 
Austrian march into Ferrera, officially styled “war” by Antonelli, had been 
in 1848. The first case (non-collective) in which the forcible invasion did 
not constitute an evident war was the British invasion of Corinto already 
dealt with. Then came the French seizure of Mitylene in 1901 as a guar- 
antee for the satisfaction of a petty private claim connected with the quays 


29 Indeed, it is to a repercussion of the old idea that Turkish territory is an abnormal region, 
that we probably owe the Allied attacks in the recent war on what had by that time become 
part of Greece. 
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at Constantinople, and finally the appalling post-war violence at Corfu, 
which international jurists have almost unanimously united to pass over 
sub silentio.®® It cannot be defended or excused. There remains only the 
minor Cracow case, and this was warmly protested against by both Great 
Britain and France at the time of its occurrence. It was war, but a war in 
which the forces on the two sides were so ludicrously disproportionate, that all 
the usual incidents of war are absent. 

The upholder of the doctrine of peaceful violence is therefore left with 
(A) three “collective” cases, in which it is plain that law was (rightly or 
wrongly) overridden by general expediency in these cases of enormous and 
universal public danger (Morea, Antwerp, Crete); (B) one case which was 
admittedly war in its later aspect (indistinguishable from its earlier phases), 
Mexico (1861); (C) three cases which would universally have been seen to 
be war, only that (1) the sovereign suddenly changed his politics and 
welcomed the invaders (Ferrera, 1848), (2) the situation was obscured by the 
fact that a third Power (Britain) forthwith intervened and arranged a settle- 
ment (Siam, 1886), (3) the utter insignificance of the invaded State removed 
all the usual incidents of war (Cracow, 1846), (D) two real exceptions,*? 
incidents of unilateral action, in Mitylene and Corfu, both quite recent. 

Putting aside the “collective” cases, we have here only the two recent cases 
of Mitylene and Corfu, and the more than dubious cases of Mexico (which 
was eventually seen to be war), Ferrera (which Antonelli deliberately called 
war),®? Cracow (essentially a bloodless war extinguishing a tiny artificial 
State), and Siam (where Britain stopped the proceedings, whatever they were, 
before it became necessary to determine their character). That is not suf- 
ficient foundation for questioning the dogma of the inviolability of territory 
except in candid and open war, with full acceptance of its risks, odium and 
responsibilities. 

Of course, it is possible to destroy the law of nations, but it is not for 
international lawyers to do it. It cannot but be thought that the pronounce- 
ment of the distinguished men who announced on the occasion of the slaughter 
of children and other civilians in Corfu, that there were occasions on which 
international law permitted armed violence without war, was regrettable in 
the extreme. Literally, it may have been a true pronouncement. Self- 
defense against armed attack, the coercion of places outside the scope of 
international law, the peaceable policing of a place in the chaos of revolution, 
the support of established governments,—these are all theoretically admissible 
illustrations of the proposition. But they are rare and peculiar exceptions. 
The unfortunate generality of the jurists’ proposition has operated as a deadly 
encouragement to international violence. 


*° Tt was a notable feature of the debates of the Institut de Droit International at Paris in 
1934 on “Armed Reprisals” that the word “Corfu” was never pronounced. 

*t Corinto has already been dealt with among the American cases. 

Tt is said to have been justified by treaty. 
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For it is not a mere question of words. “It is just a question of names,” 
argue some. “These violent doings are all legitimate enough as war; what 
does the name matter?” Of course it matters infinitely. Nations which 
embark on war incur constitutional and international obligations and embar- 
rassments. Especially since the Kellogg Treaty, the Covenant of the League 
of Nations and the other recent fetters on war, are they anxious to avoid this 
embarrassing label. The Committee of Jurists, blessing violence without 
war, has provided them with an easy path to follow. They can simply say, 
“This is not war’”—and leave it to their victim to draw down upon herself 
increased violence by contradicting them. Dr. J. Ray rightly says in his 
well-known Commentaire du Pacte de la Société des Nations, speaking of Sir 
E. Drummond’s remark ** that “Juridically, the existence of a state of war 
between two Powers depends on their intentions and not on the nature of their 
acts,”—“One is surprised to find in a document invested with such high 
authority, such an audacious, such a dangerous declaration.” To proclaim 
that “the existence of a state of war between two Powers depends on their 
intentions and not on the nature of their acts is to provide a theme for a farce, 
and a distressing one at that.” *4 With regard to the further suggestion that 
the existence of war depends, not on the intention of the parties, but on the 
attitude of third Powers, Professor Borchard makes the decisive remark, that 
it is a strange doctrine that would make the existence of war depend upon 
recognition by anybody.*® The intention of the parties is indeed important; 
but it is not an intention to assume the risks and liabilities of war that matters; 
what matters is an intention to get one’s way by open violence in the territory 
of another State against its will. “The will to war can never be absent when 
a nation tries to effect its designs by open force and invasion.” 

“Acts of violence wanting that sanction (war) are mere acts of rapine 
and piracy.” 36 

Recent attempts have been made to justify them as reprisals. A limited 
degree of self-help has, of course, been known for many centuries under this 
denomination. Reprisals were rapidly becoming obsolete, and Woolsey ** 
calls them “inhuman” and hoped that they would, before long, entirely cease. 
Instead of their ceasing, however, there has developed of late years a tendency 
greatly to extend their scope. 

Up to the end of the nineteenth century, territory was regarded as sacred. 
The scope of reprisals was limited to the territory of the aggrieved party and 
to the high seas. In their essence, they were a severely limited procedure, 
and amounted to taking security for the payment of a definite and limited 
money obligation. Generally, the act of reprisal consisted in the seizure at 

In a Report as Secretary-General, circulated by order of the Council of the League of 
Nations. 

% Op. cit., p. 527 (translated). 3% This JouRNAL, Vol. 27 (1933), p. 115. 

% Wildman, International Law, II, 5. Cf., Lord Stowell in The Nayade, 4 C. Robins. 


p. 51. 
37 International Law, 6th ed., § 118, p. 189. 
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sea of sufficient property of the other State, or its subjects, to answer the claim. 
But there were other ways of carrying out reprisals, and Heffter and Bluntschli 
give detailed lists of the steps which might be taken. None of these are 
accomplished in the territory of the other State. Heffter ** gives: (1) the 
suspension of engagements, (2) the suspension of friendly intercourse, (3) the 
seizure and sequestration of persons and property. Bluntschli *® gives the list 
in a more detailed fashion: (1) seizure of property in one’s own territory, 
(2) interruption of communications,* (3) expulsions and exclusions, (4) de- 
tention of hostages, (5) imprisonment of persons, (6) repudiation of treaty 
obligations, (7) withdrawal of private privileges and protection. 

Rougier *! discusses reprisals at length, but never mentions military occu- 
pation or invasion as one method of accomplishing them. Neither does 
Lafargue in his careful monograph Les représailles en temps de paix. It is 
inconceivable that if invasion, bombardment or occupation were a recognized 
method of reprisals, these eminent authors would not have included it in 
their survey. 

Historically, therefore, reprisals appear as a very limited mode of self-help, 
restricted to moderate measures taken within one’s own territory or on the 
high seas, and limited to obtaining security for a definite money claim. 

Calvo,* indeed, says that they may include “détention des territoires,” 
but he gives no solitary example of such a thing. Hall allows “anything” as 
reprisals, and absurdly argues that because extreme violence is permissible 
in war, subject to all its risks, responsibilities and embarrassments, therefore, 
any violence is permissible as reprisals, subject to no risks, responsibilities or 
embarrassments whatever. No more than Calvo does he furnish any concrete 
historical example to justify his sweeping statement. 

Despagnet and De Boeck throw the matter into clear relief when they 
observe that the world would be horrified if an innocent person were to be 
put to death in time of profound peace, as a measure of reprisals; yet an 
invasion or bombardment may involve the death of hundreds. If the modern 
law of nations does not permit private individuals to be put to death in a 
foreign State under the head of reprisals, much less can they be killed whole- 
sale in their own country by bombardment or invasion. 

We are told that there can be no war unless there is an intention to make 
war, and that so long as the aggressor maintains that he is not at war, he may 
pursue his devastating path with full neutral support. De Boeck and 
Despagnet, on the contrary, hold that acts speak louder than words, and that 
the will to war can never be absent when a nation tries to effect its designs 


88 Droit International de l’ Europe, § 110. 89 Das Moderne Vilkerrecht, § 500. 

4° This was resorted to by Sweden in the late war, when the Allies, in contravention of law, 
examined postal correspondence for contraband. Sweden then stopped the transit of the 
parcel post across her territory,—an effective measure. 

41 See his elaborate article in Rev. Gén. de Droit Int. Public (1910). 

Le Droit International, § 1811. 
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against a recognized State by open force or invasion. “The essence of war 
is the employment of force to support one’s claims.” 
An authoritative recent utterance is that of Dr. Politis: ** 


It is impossible to deny that violent reprisals constitute an act of war 
beyond the possibility of doubt, and fall under the prohibition of Art. 12 
of the Covenant of the League of Nations. Quelle que soit la pureté de 
Vintention de l’auteur des représailles, elle ne peut modifier en quoique 
ce soit la nature des choses. 


And the Institut de Drowt International in its rules adopted in 1934 at Paris, 
has gone far towards assimilating violent reprisals to war, although it may 
be regretted that the possibility of such a juridical monstrosity as violent 
peace was apparently theoretically allowed. 

To admit that foreign force may be exercised in a country, without war, 
would sap the foundations on which the law of nations, and the independence 
of nations, rest, and would lead to a welter of anarchy, in which different 
nations would be found invading the same country independently for differ- 
ent causes. All coherence and clearness would vanish from international 
relations. “A clashing battle-field of conflicting forces” would replace the 
modern constitutional State. 

Neutrals, moreover, have a right to know when war begins. If its com- 
mencement is to depend, not on overt acts, but on a change of intention on one 
side or the other, neutrals will be placed in an impossible position. The result 
will be to make their neutrality depend on their own desires. Lord Balfour 
well observed in the British Parliament, on the occasion of the Anglo-German 
operations against Venezuela in 1902: “Does the hon. gentleman imagine 
that you can take the ships of another Power, and blockade its ports, without 
a state of war? Evidently a blockade does involve a state of war.” 

It must be held, therefore, that reprisals (as distinguished from self- 
preservation), to be consistent with a state of peace, must not resemble war. 
All violence within the territory of the foreign State is thus excluded. The 
imperious necessities of self-preservation (défense légitime) constitute the 
only outstanding exception. 

It has been tempting to some able minds, however, to make the term “self- 
preservation” extend from its original and legitimate sense (v2z., the preserva- 
tion of the State and its institutions) to the preservation of the lives and 
property of subjects of the State. This is quite a different matter, and it 
must be distinctly understood that it was not what was intended by those 
authors who first spoke of the principle of self-preservation. They certainly 
meant the preservation by the State of its own existence and territory. The 
State is not engaged in preserving itself when it is preserving Mr. Brown’s 
furniture. 


“ Rev. Gén. de Droit Int. Public (1924), “Les représailles entre Etats Membres de la Société 
des Nations.” 
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The present writer has examined elsewhere ** the attempts made by Mr. 
Evarts and Mr. Hughes, under color of a presumed paramountcy of the life 
and property of individuals over the peace of the world and the self- 
determination of States, to assert a right of self-help in cases where the 
protection afforded to foreign interests is imperfect. It will be found that 
neither Mexico nor Canada was prepared to recognize any such doctrine in 
practice, whilst every American nation repudiated it in theory—including 
the United States itself, which in 1839 warmly remonstrated against punitive 
expeditions launched in its territory by the ci-devant Republic of Texas. 

As Lord Palmerston wrote to Queen Victoria: *° 

There cannot be a principle more dangerous to the maintenance of 
peace, or more fatal to the independence of the weaker Powers, than that 
it should be lawful for a stronger Power, whenever it has a demand upon 
a feebler neighbour, to seize hold of part of its territory by force of arms, 
instead of seeking redress in the usual way of negotiation. 

Palmerston was a realist politician, and by no means a sentimental sympa- 
thizer with weak States. 

On the whole, the following conclusions may perhaps safely be laid down. 

1. In principle, the invasion of territory with armed force against the will 
of the sovereign or semi-sovereign authority exercising actual control in the 
invaded country constitutes war, whether the forces of that country actively 
resist or not; whether their sovereign pronounces it to be war, or not, and 
whether some limited objective is proclaimed by the invader or not. 

2. The principle does not apply when the invasive act is not performed 
against the will, or in order to coerce the will, of the sovereign authority; 
hence it does not exclude the commission of such invasive acts in necessary 
self-defence when there is no time or opportunity to invoke the aid of that 
sovereign. But such necessary self-defence is limited to cases (1) of vital 
import (i.e., the apprehended injury must directly threaten the existence, 
institutions or integrity of a State); (2) and not disproportionate violence; 
(3) and immediate urgency. 

It may extend possibly also to trivial cases, where the violence is slight in 
itself (as in the checking of the spread of fires in towns extending on both sides 
of a frontier). 

3. The principle does not apply when the sovereignty of the invaded terri- 
tory is not clear, provided that it is also not in the actual occupation of the 
armed forces of an asserted sovereign. 

4. The principle does not apply when the territory invaded is not in fact 
obedient to the authority of any recognized government; except in the single 
case of rebellion against a government which has previously been in actual 
control of that territory and is still actively making military efforts to restore 
its authority there. 

5. Even in such a case, the principle does not apply in localities which are 


44 “The Canons of International Law,”’ pp. 95 seg., 102, et passim. 
“ Letters of Queen Victoria (1862 to 1898), I, 146 (8 Jan. 1864). 
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temporarily left, on the cessation of an occupation by rebels, destitute of all 
constituted or rebel authority, so as to exclude the forcible prevention by 
foreign force of common crime. 

6. The existence, and still more, the prolonged existence, of an occupation 
by rebels, or of enemy occupation by a third party, displaces the ordinary 
inference that an exercise of foreign force in the locality whilst that occu- 
pation subsists, is war against the territorial sovereign. However explicitly 
the latter may forbid such action, it will not generally #® be war, although it 
may be a wrong. 

7. If rebels or enemies are de facto in occupation of a given place or district, 
it will not generally be even a wrong to the State in question to interfere with 
their proceedings by foreign force in case they commit or threaten acts of 
atrocity or acts contrary to the laws of war. As no government is properly 
responsible for the acts of rebels or enemies, summary action to check such acts 
in extreme cases may be conceded. The fact that the locality is foreign soil 
and liable to sustain injury in the process must operate to confine this con- 
cession to extreme cases.*? 

8. It is not war to support an established sovereign or government at his or 
its request. But in cases of disputed succession or election, the foreign invader 
cannot take upon himself to determine the true sovereign or government. The 
previous ruler (or the candidate to whom he or his government hand over 
power) continues until everywhere displaced by force.*§ 

9. An armed military attack upon the armed forces of a State, or upon 
territory actually and legitimately occupied by them, may generally be 
repelled by a counter-attack, which may necessitate invasion of the territory 
by the military forces upon which the attack is made. 

10. The case of attacks upon, or by, ships is a peculiar one; but, in principle, 
ships duly entitled to wear the flag (navy or mercantile) of a State are (subject 
to the rules of prize law and to the law of piracy) assimilated to its territory, 
except in the case of mercantile or other private vessels coming voluntarily 
within the territorial waters of another State. 

In submitting these propositions embodying the general sense of civilized 
opinion, the present writer cannot admit that it is an antiquated or 
obscurantist attitude towards the law of nations, to maintain its essential 
basis. It is impossible to modernize a building by blowing up the founda- 
tions; and it is conceived that the opinion of the world is contrary to any such 
attempt. The easiest way to circumvent that consensus of opinion is to juggle 
with the meaning of words. 

46 Force exerted in concert with, or in support of, the rebels or enemies, will of course be a 
wrong, and may amount to war. 

47 Some cases of this kind would be justified by the principle of self-preservation; but in 
the face of an actual prohibition by the territorial sovereign, and also in cases of any but the 
gravest damage, that principle could not come into play, for it turns on vital necessities. 

48 Even in countries where a revolution is the equivalent of a “general election” as a mode 


of changing governments, it is incorrect to assume that rebels are clothed in any measure 
with the national character. 


THE MONROE DOCTRINE AND THE LEAGUE COVENANT 


By JoHn H. SPeNcrER 


The recent changes effected in the foreign policy of the United States both 
as regards the relations of that State with its neighbors in the Western 
Hemisphere and as regards its position as a world Power have brought 
again to the fore the question of the validity of the Monroe Doctrine. 
There are reasons to believe that this traditional policy, if not com- 
pletely repudiated by the very State which brought it into being, will, at least, 
remain uninvoked during some period of time. In fact, it would appear that 
in so far as it is concerned with the problem of intervention, the doctrine has 
been definitely rejected by the present administration through the so-called 
“good neighbor policy.” Furthermore, it has but recently been observed in 
the Congressional debates preceding the passage of the Neutrality Joint Reso- 
lution of August 31 of last year, that the imposition of an impartial arms 
embargo against belligerents would preclude the United States from applying 
the Monroe Doctrine in case a weak American State should be the object 
of aggression by a foreign Power.! 

In so far as the Monroe Doctrine may be considered as political in its 
nature, the present abandonment need not, naturally, signify a definitive 
renunciation of the doctrine, but such a change of front cannot but have a 
considerable significance for the question of the application, by the United 
States, of the treaties to which it is a party and in which the doctrine may 
figure either as a positive stipulation, or, as is the usual case, especially in 
treaties of arbitration, as a reservation. The United States need not be 
bound to any change of policy as regards the doctrine, but the renunciation, 
for example, of the reservation of the Monroe Doctrine in the treaties of 
arbitration and conciliation could set a precedent for the application of the 
said treaties which might conceivably outlast even the duration of these 
treaties. It thus becomes of importance to examine anew the juridical status 
of the doctrine. 

Although an attempt to prove that the Monroe Doctrine does not constitute 
in itself a principle of international law but rather a purely political policy 
would appear completely superfluous in view of the well-nigh universal 
acceptance of this opinion,? nevertheless, the reasons which dictate this con- 


1 The Joint Resolution approved February 29, 1936, extending and amending the Joint 
Resolution of Aug. 31, 1935, contains the following paragraph: 

“Sec. lb. This act shall not apply to an American republic or republics engaged in war 
against a non-American State or States, provided the American republic is not codperating 
with a non-American State or States in such war.” 

2 Elihu Root, Proceedings of the American Society of International Law, 1914, p. 10: “No 
one ever pretended that Mr. Monroe was declaring a rule of international law or that the 
doctrine which he declared has become international law.” ‘Son principe ne fait point 
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clusion are themselves of the utmost importance in appreciating subsequently 
the position of the doctrine in positive law. It might not, perhaps, be amiss 
to recapitulate the reasons which call for the rejection of the doctrine as a 
principle of international law. 

In the first place, its content is in two respects contrary to the latter. 
Although the principle of non-intervention is certainly not contrary to inter- 
national law, a State cannot be deprived by the doctrine of the right of 
permitting intervention. Moreover, the right to forbid further colonization 
on the American continents presupposes a valid title to the lands residing in 
the States which emit such a prohibition. Such pretentions over territories 
without the jurisdiction of these States lie clearly beyond the limits of inter- 
national law. 

In the second place, it would be difficult to maintain that a doctrine which 
is so obviously regional in its application could become a part of interna- 
tional law. 

In the third place, this political doctrine as such has never been subject to 
any other than a strictly unilateral interpretation and in this measure it can- 
not be deemed to partake of the nature of a rule of international law to be 
interpreted and applied universally and by international tribunals. The 
United States has consistently affirmed the sole right to interpret and to 
apply the doctrine in question. ‘The Monroe Doctrine,” declared President 
Wilson, “was proclaimed by the United States on her own authority. It has 
always been maintained, and always will be maintained upon her own re- 


sponsibility.” ® Such responsibility for its application entails the sole right 
to its interpretations as the Senate affirmed in its fifth reservation proposed 
for the Treaty of Versailles, to the effect that “said doctrine is to be 
interpreted by the United States alone ... ”* 


partie des principes du droit des gens. Sa prétention émise plus d’une fois par les Etats- 
Unis de l’imposer plus ou moins aux Etats européens est dénuée de tout fondement juridique.” 
Rivier, Principes du Droit des Gens, Paris, 1894, t. I, p. 406. See also Brierly, The Law of 
Nations, p. 164; Oppenheim, International Law, 1905, Vol. I, p. 190; Stockton, Outlines of 
International Law, London, 1924, p. 47; and the declaration of President Roosevelt, 1906, 
reported in Fauchille, Droit International Public, t. I, p. 603, to the effect that the doctrine 
is a political principle which is not a part of international law but which can become later a 
part of it; and the statement of Senator Swanson at the time of the debates in 1926 as to the 
adherence of the United States to the protocol of the Permanent Court of International 
Justice, ‘‘we were not willing to have it incorporated in the body of international law,” 
reported by Garner, “The Recrudescence of the Monroe Doctrine,” Political Science 
Quarterly, 1930, Vol. XLV, p. 249. 

3 Second Pan American Scientific Congress, Jan. 6, 1916. Pan American Union Bulletin, 
Vol. 42 (1916), p. 2. 

‘Treaty of Peace with Germany. Reservations Reported by the Committee on Foreign 
Relations to accompany the Treaty of Peace with Germany, done at Versailles on June 28, 
1919. Government Printing Office, 1919, p. 3; Finch, ‘“The Treaty of Peace with Germany 
in the United States Senate,” this JourNaL, Vol. 14 (1920), p. 199. See also the Hitchcock 
resolution of reservations, approved by the President. Finch, loc. cit., p. 186; Kluyer, 
Documents on the League of Nations, Leyden, 1920, p. 224. 
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This unilateral right of interpretation has been tacitly accepted by other 
States and more particularly by certain European Powers, as their conduct 
during the Venezuelan affair of 1901 attested,® as was admitted by Germany 
during the last war in regard to the conduct of hostilities in the Caribbean 
and in Canada, and as the League of Nations itself finally admitted when 
confronted in 1928 with the request of Costa Rica for an interpretation of this 
doctrine. The conclusion is, of course, evident, namely, that in so far as the 
doctrine is subject to purely unilateral interpretation and application it can- 
not constitute a rule of international law.? 

In the fourth place, it is claimed that the doctrine constitutes a rule of 
international law in so far as it is derived from the principle of self-defense.® 
This objection is not of a nature to modify the conclusion that the doctrine 
forms no part of international law, for the reason that self-defense can be 
invoked as a principle of international law only in so far as it is “legitimate,” 
that is, susceptible of an objective interpretation by an international tribunal, 
which interpretation the United States,® as mentioned, has flatly denied as 
regards the Monroe Doctrine.’ 

Finally, the doctrine is far from having the universal acceptance necessary 
to the establishment of a rule of international law; on the contrary, it has 


5 See Basdevant, “‘L’ Action Coercitive Anglo-Germano-Italienne contre le Vénézuela (1902- 
3),”” Revue Générale de Droit International Public, 1904, p. 445. 

6 The President of the Council in his reply of Sept. 1, 1928, to Costa Rica declared that an 
attempt at definition would be liable to have the effect of restricting or enlarging ‘‘the sphere 
of application of such engagements as foreseen by Article 21 of the Covenant,” and that 
‘Such a task was not one for the authors of the Covenant; it only concerns the States having 
accepted inter se engagements of this kind.” Official Journal, Vol. 9, p. 1608. As regards 
a tacit recognition by Latin American States of the exclusive right of interpretation of the 
doctrine by the United States in respect to the Inter-American Arbitration Treaty, see 
Garner, loc. cit., p. 250: “If, however, they all ratify it without reservations as to its effect 
on the Monroe Doctrine and especially with full knowledge that it is understood in the 
United States as excluding disputes involving the Doctrine, it will amount to recognition by 
them of the claim of the United States to be the sole interpreter and to settle in its own way 
disputes involving the Doctrine.” 

7 See the rather extreme statement of Senator Lodge, “It is not international law, and is 
no more to be disturbed or questioned or interpreted by other nations, than are the inde- 
pendence of the United States, the Constitution which gave it its form of government, or the 
powers inherent in its sovereignty.’”” One Hundred Years of the Monroe Doctrine, Govern- 
ment Printing Office, 1923, p. 14. 

® Root, ‘“‘The Real Monroe Doctrine,”’ loc. cit., p. 11; Clark, Memorandum on the Monroe 
Doctrine, Washington, 1930, pp. xv seq. and xxi. 

* See Senate reservation to the Protocol of the Permanent Court of International Justice, 
Jan. 27, 1926. This Journa, Supplement, Vol. 20 (1926), p. 73. 

10 Furthermore, the doctrine could conceivably be invoked as a rule of international law 
only in so far as it is the inevitable and direct corollary of the principle of self-defense. 
Such a conclusion is in the light of the application of the Monroe Doctrine far from certain. 
See report of Committee of Foreign Relations of the Senate in regard to reservations to the 
Kellogg Pact. “. . . whenever it over-steps the principle of self-defense, reasonably 
interpreted, the right disappears and the policy is questionable, because it then violates the 
rights of others.” Reported by Garner, loc. cit., p. 241. 
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often met with the active resistance of certain States within the region to 
which the doctrine applies. Moreover, the above-mentioned acquiescence of 
certain European States and of the League of Nations constitutes a recogni- 
tion not of an obligatory legal principle binding on all States which thus 
recognize it, but rather of a national policy to be interpreted and applied 
unilaterally. The obligatory character essential to a legal rule or principle is 
thus lacking as regards the Monroe Doctrine. 

It is, consequently, necessary to accept the prevailing opinion to the effect 
that the doctrine constitutes in itself neither a principle nor a rule of inter- 
national law. 

It may, however, be pertinent to inquire whether or not to this doctrine, by 
reason of its incorporation in treaties and conventions, has been imparted 
the character of a legal rule or principle, first of conventional or treaty law 
obtaining between the contracting parties, and, second, of international law 
in so far as its inclusion in multilateral treaty laws has obtained well-nigh 
universal acceptance. 

The first of these two questions need not require a detailed examination, 
for, with the exception of one instrument of the nature of a treaty law widely 
accepted, the Covenant of the League of Nations, the analysis of which brings 
to the fore the second of the above questions, no treaty or convention has 
raised the Monroe Doctrine even to the status of a legal principle obtaining 
in conventional or treaty law. The reason is a simple and obvious one, 
namely, that the Monroe Doctrine has appeared in all such treaties only as 
a reservation, whereas a legislative stipulation is essential to the transforma- 
tion of the doctrine into a legal principle. 

Quite unlike that other political doctrine of the United States, the policy 
of the “Open Door,” which has been incorporated into conventional treaty 
law by legislative stipulations,’ the Monroe Doctrine appears only as a 
reservation in the treaties and conventions to which the United States is a 
contracting party—such as the Hague Conventions of 1899 and 1907, the 
Bryan arbitration and conciliation treaties, the numerous bilateral arbitra- 
tion treaties concluded since 1928,1* and the implicit reservations of the 


11 Root-Takahira Agreement, Nov. 30, 1908, Malloy, Treaties, etc. of the United States, 
Vol. I, pp. 1046-1047; Lansing-Ishii Agreement, Nov. 2, 1917, Malloy, Vol. II, pp. 2721- 
2722; Treaty between the United States, Belgium, The British Empire, China, France, Italy, 
Japan, Netherlands and Portugal relating to the Principles and Policies to be followed in 
Matters concerning China, Feb. 6, 1922, Art. III, Malloy, Vol. III, p. 3122. 

12 See Holls, The Peace Conference at the Hague, p. 531: ‘‘Nothing contained in the said 
convention shall be construed to imply a relinquishment by the United States of America 
of its traditional attitude towards purely American questions.’”’ American reservation to 
the Hague Convention of 1899 for the Pacific Settlement of International Disputes. 

18 See, for example, treaty with France, Art. III, which provides for the reservation of any 
dispute the subject matter of which “depends upon or involves the maintenance of the tra- 
ditional attitude of the United States concerning American questions, commonly described 
as the Monroe Doctrine.””’ This Jovrnat, Supplement, Vol. 22 (1928), p. 38. 
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Monroe Doctrine in the Kellogg Pact and the Inter-American Arbitration 
Treaty.14 

The theory that the tacit acceptance of a reservation of the Monroe Doc- 
trine constitutes a recognition of that doctrine as a juridical principle 
appears completely erroneous. In the first place, it is not understood how 
so negative a stipulation as a reservation can constitute a recognition of the 
principle or doctrine which is itself reserved. The reservation serves only 
to delimit the field to which the common intention of the contracting parties 
may be said to apply, and in which alone this common intention may operate 
so as to form a recognition of the principles or rules therein contained. In 
other words, the “meeting of the minds” concerns matters upon which the 
contracting parties have agreed to act according to the terms of the contract 
and not upon the matters which the said parties have agreed to reserve from 
action under the contract. Unless such were the case, it would be logically 
necessary to affirm that, for example, the United States in agreeing in the 
Root treaties to the reservation of “vital interests” have thereby recognized 
as of legal significance the “vital interests” of every State with which it has 
concluded such a treaty, or that in ratifying the Kellogg Pact the United 
States recognized the “British Monroe Doctrine.”!® 

Finally, even admitting for the sake of argument that a recognition of the 
Monroe Doctrine as a juridical principle might result from a reservation, 
such a possibility is totally to be excluded in the present case, for in every 
instance where a reservation of the Monroe Doctrine has been made, it has 
referred to the Monroe Doctrine as a political principle.17 It follows, conse- 


14 See Garner, loc. cit., p. 240 seq. and p. 246 seq. 

% See Barratt, J. Arthur, ‘“‘The Real Monroe Doctrine,’ Transactions of the Grotius 
Society, 1929, p. 3. 

16 In addition, the reservation of the Monroe Doctrine in the Hague Conventions of 1899 
and 1907, and the implied reservations in the Kellogg Pact and in the Inter-American Arbi- 
tration Treaty, have not been formally incorporated into these instruments, but rather 
formulated by the United States before or at the time of the signature. Since all of these 
treaties are both multilateral and of the character of treaty laws, it would be temerarious to 
conclude from the mere silence of the other contracting parties a consent to the reservation 
formulated by the United States, just as it is inadmissible to admit for the interpretation of a 
statute the opinion of one legislator enunciated during the parliamentary debates preceding 
the passing of the statute. As regards the American reservation to the Hague Convention 
of 1899, Merignhac declares: ‘‘D’autre part, ces représentants ont émis une déclaration 
purement unilatérale, n’ayant rien d’obligatoire pour leurs co-contractants et constituant, 
en quelque sorte, un des ‘attendus’ de leur adhésion. . . . Le fait par le président d’une 
assemblée de donner acte d’une déclaration, sans que les autres membres aient été appelés & 
discuter et 4 voter 4 cet égard, n’implique aucune adhésion a cette déclaration. C’est un 
acte de pure courtoisie internationale.” Droit International Public, Paris, 1905, t. I, p. 417. 
See also Murkowitch, Les Rapports entre Varticle 10 et V’article 21 du Pacte de la Société des 
Nations, Paris, 1932, p. 94. 

17 See the arbitration treaties with: Italy, April 19, 1928, Habicht, Post-War Treaties for 
the Pacific Settlement of International Disputes, 1931, p. 726, Art. II; Germany, May 5, 
1928, ibid., 740, Art. II; Finland, June 7, 1928, ibid., 760, Art. II; Denmark, June 14, 1928, 
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quently, that if a recognition of the Monroe Doctrine has resulted therefrom, 
it has been the recognition of the doctrine not as a juridical rule or principle, 
but rather as a political doctrine.'® 

It has already been observed that, with the exception of the Covenant of 
the League of Nations, no treaty or convention can be considered to have 
raised the Monroe Doctrine to the status of a legal principle obtaining in 
conventional or treaty law, fer the simple reason that, with the one above 
exception, the Monroe Doctrine has figured in such instruments only as a 
reservation. One obvious explanation of this juridical characteristic is the 
fact that, with the insistence of the United States upon the sole right to 
interpretation, and especially to application, and with the tacit recognition 
by certain other States of this prerogative claimed by the United States, the 
doctrine is completely lacking in that quality of reciprocity which is a pre- 
requisite to its incorporation into conventional or treaty law. To be sure, 
the doctrine contains in itself the seeds of a reciprocal obligation, namely, 
that, in consideration of the abstention of the United States from intervention 
abroad, the foreign States would not be allowed to intervene in the American 
hemisphere. However, the reciprocity in actual fact has failed, for while the 
United States has invoked the doctrine to prevent European and Asiatic 
intervention in Latin America, it has not prevented American intervention 
in political domains either in Europe or in Asia. There is reason to conclude 
with Ambassador Norman H. Davis when he declares that “the Monroe Doc- 
trine, by its nature, can never entail contractual obligations between na- 
tions.” 19 

It wou!d thus appear necessary to answer in the negative the first of the 
two above-mentioned questions, namely, whether the incorporation of the 
Monroe Doctrine in treaties and conventions has imparted to it the character 
of a rule or principle of conventional or treaty law obtaining between the 
contracting parties. 

Since the Monroe Doctrine does not constitute a rule or principle of even 
positive conventional law, it would logically be unnecessary to establish that 
the doctrine cannot, by reason of its inclusion in multilateral treaty laws, 
constitute a rule or principle of positive international law. However, it has 
been maintained by various publicists and some writers, as by Keith, in the 
6th edition of Wheaton,?° and Fauchille 21 that the incorporation of the Mon- 
roe Doctrine into the Covenant of the League of Nations by Article 21—thus 
into a multilateral treaty law—has transformed it into a principle or rule of 


ibid., 781, Art. II; Austria, Aug. 16, 1928, ibid., 818, Art. II; Czechoslovakia, Aug. 16, 1928, 
ibid., 821, Art. II; Poland, Aug. 16, 1928, ibid., 825, Art. II; Albania, Oct. 22, 1928, ibid., 
848, Art. II; Sweden, Oct. 27, 1928, ibid., 859, Art. II. 

18 See Fauchille, Droit International Public, t. I, pt. 1, p. 644. 

19 Davis, ““‘Wanted: A Consistent Latin-American Policy,” Foreign Affairs, July, 1931, 
p. 567. 

2° Vol. I, p. 147. 1 T. I, pt. 1, pp. 644, 645. 
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international law. It is this question which we should now like to examine 
in detail. 

Independently of the various problems to which the views of Keith and 
Fauchille would give rise in regard to the juridical metamorphosis of the doc- 
trine by a treaty which itself cannot be considered as yet to have won universal 
acceptance, it must be confessed that at first glance Article 21 would seem to 
confirm the views of the above-mentioned publicists, for the article is cer- 
tainly not a reservation but, on the contrary, clearly a declaratory stipulation 
obviously within the operative intention of the contracting parties. We, 
nevertheless, hold this interpretation to be erroneous and thus we arrive at 
the examination of the formation and drafting of the article. It will be dis- 
covered upon close reading that this article is so replete with indefinite and 
contradictory phrases that, without an examination of the motives which led 
to its final drafting, it becomes well-nigh incomprehensible. Tower, in an 
article appearing in this JourNat shortly after the signing of the Treaty of 
Versailles, declared Article 21 to be “a statement so noncommittal that it is 
difficult to ascertain what meaning it may have at all in relation to the 
Monroe Doctrine.” 2” 

The cause of this ambiguity becomes obvious when one considers the fact 
that in this article the attempt has been made to erect into a principle of 
international law a doctrine which clearly cannot adapt itself to such a trans- 
formation. 

The original motive which led to the insertion into the Covenant of a clause 
respecting the Monroe Doctrine, although an obvious one and a matter of 
common knowledge, is not without its importance for the determination of 
the juridical nature of Article 21. As is well known, a large group of Ameri- 
can Senators, as well as American public opinion, desired, in the spring of 
1919, the insertion into the Covenant of a clause protecting the Monroe Doc- 
trine.2? In other words, the very motive which led to the insertion of the 
doctrine into the Covenant would at the same time tend towards its insertion 
in the form of a reservation. American opinion did not want insertion in 
the form of a declaratory stipulation which might raise the doctrine to a rule 
of international law, subject to objective interpretation, but rather a reserva- 
tion which would afford to the United States, as in the past, full faculty of 
subjective and unilateral interpretation and application, which alone a clause 
in the form of a reservation could assure. That such was the desire of the 
United States in this matter is proved by the fact that one of the objections 
raised to ratification of the Treaty of Versailles was precisely the fact that 
Article 21 might be considered to have raised the doctrine to the status of a 
rule of international law subject to objective interpretation by a jurisdiction 
other than the United States.?4 


#2 Charlemagne Tower, “‘The Origin and Meaning of the Monroe Doctrine,” this JourNAL, 
Vol. 14 (1920), p. 24. 

%3 Miller, The Drafting of The Covenant, Vol. I, p. 276 seq. 

24See Fauchille, op. cit., t. I, pt. 1, p. 645. 
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Such being the motive which led to the insertion in the Covenant of a clause 
respecting the Monroe Doctrine, and such being the consequences of this 
motive, this clause appeared in the earlier draftings of the Covenant as a 
reservation to Article 10. In fact, one notices that the reservation to Article 
10 as proposed in its final form is identical with Article 21.75 

The advantage of the form of a reservation was obvious, namely, that the 
character of the Monroe Doctrine would undergo no juridical transformation 
by reason of its incorporation in the Covenant and would remain subject 
exclusively to the interpretation and application placed upon it by the United 
States. 

The reservation met, however, with two difficulties: the fear voiced by 
China that a reservation in favor of the Monroe Doctrine might permit a 
recognition of a Japanese Monroe Doctrine, although China did not oppose 
a recognition of the Monroe Doctrine as such; ** in other words, an insertion 
in the form of a positive declaratory stipulation. That China was not 
opposed to the last-named form of insertion is proved by the fact that in 1921 
that State proposed modifying Article 21 to read: “The Monroe Doctrine is 
recognized as not incompatible with any of the provisions of this Covenant.”?? 
Miller, in his account of the resistance on the part of the Chinese delegation, 
concludes, “It was agreed that it would be impossible to put in the Covenant 
a reservation of the Monroe Doctrine without a similar reservation of an 
Asiatic doctrine of the Japanese, and accordingly the idea was disapproved.” 78 

If this last statement as to the reason for the abandonment of the idea of a 
reservation in favor of a positive stipulation be correct, there is, nevertheless, 
another factor which in this respect appears to have been of equal, if not 
greater force in this sense, and which influenced directly the form which was 
eventually given to Article 21. This was the French resistance to any 
reservation attached to Article X which might conceivably weaken the obliga- 
tions incurred under this article.2® Moreover, the French, in view of the 
American insistence upon the insertion of a provision concerning the doctrine, 
sought to “obtain some definition, some description of the Monroe Doctrine 
that would limit the right of the United States to insist upon its own interpreta- 


% “‘Nothing in this Covenant shall be deemed to affect the validity of international en- 
gagements such as treaties of arbitration or regional understandings like the Monroe Doc- 
trine for securing the maintenance of peace.”’ Miller, op. cit., Vol. I, p. 425. See also pp. 
322, 425, 457, 460; also, for example, the Wiseman draft of March 25: “‘Nothing in this 
Covenant shall be deemed to impair the validity of any international engagement or under- 
standing for securing the peace of the world such as treaties of arbitration and the Monroe 
Doctrine.” IJbid., Vol. I, p. 336. 

6 See Miller, op. cit., Vol. I, p. 336: “Koo then asked me about the Monroe Doctrine and 
said he was in favor of having a recognition of it in the Covenant, but thought that the lan- 
guage should not be so broad so as to include other agreements such as the so-called Japanese 
Monroe Doctrine.” 

27 Official Journal of the League of Nations, Vol. I, p. 248, Amendment presented March 
24, 1921. 

8 Op. cit., Vol. I, pp. 187 and 295. 29 Tbid., Vol. I, p. 445. 
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tion of that doctrine in the future as in the past.” °° In other words, the 
French sought a positive declaratory stipulation which would raise the doc- 
trine to a rule of international law. 

It was in face of the French resistance to any form of reservation that Lord 
Cecil proposed that the provision concerning the Monroe Doctrine be placed 
under Article 20. Here again, however, the intention of formulating a 
declaratory legislative stipulation comes to light, for this suggestion of Lord 
Cecil was in turn rejected in so far as he had proposed placing the provision 
concerning the Monroe Doctrine under Article 20 where it would again have 
taken the form of a reservation. This proposal was, nevertheless, of im- 
portance, since from it resulted directly the insertion of Article 21 in the 
Covenant. 

The conversations, as reported by Miller, are particularly illuminating in 
this respect. “I think, Mr. President,” declared Lord Cecil, “that I see what 
is troubling the French delegation. This amendment has been introduced 
as an addition to Article 10, the article which they believe to be of the greatest 
importance to France. They are probably troubled because they fear that 
your amendment may limit the protection which is afforded by Article 10. 
If you were willing, for example, that it should be placed under Article 20, I 
think that their misapprehensions would be taken care of.” President 
Wilson, “I am quite willing to have it go under Article 20.” M. Larnaude, 
“Yes, put it at the end of Article 20 and add an explanation by way of a foot- 
note which should be part of the Covenant which states exactly what the 
Monroe Doctrine is.” #1 

Such were the motives which led to the final drafting of Article 21—cer- 
tainly one of the most ambiguous articles of the Covenant. This ambiguity 
results from the fact that the negotiators through a clever device transformed 
into a declaratory stipulation a provision which was drafted as a reservation 
and which could only be reasonably understood as such. 

Thus is to be explained the imprecision of the terms employed and the 
difficulty with which the stipulation of Article 21 is expressed. It is the 
opinion of the writer that Article 21 has completely missed its objective, as 
even a cursory examination of the text and of the actual practice will show, 
and that it is far from having the meaning which it expresses or the juridical 
value which one is wont to attribute to it. 

In such an analysis, it is, of course, dangerously easy to slip into a sterile 
formalism. It is necessary, for example, to guard against the tendency to 
interpret as a reservation Article 21, which because of the fact that its form 
was not changed in its displacement from Article 10 to Article 21, would ap- 
pear to be a reservation, and not, as was finally intended, as a declaratory 
stipulation. Such is also the danger to be encountered in examining the draft- 


*° House, Seymour: What Really Happened at Paris, New York, 1921, p. 416. See also 


Fleming, The United States and the League of Nations, New York, 1932, p. 158. 
31 Miller, op. cit., Vol. I, p. 447. 
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ing of the article and which might consist in concluding that because many 
or nearly all the terms employed would seem to have no juridical meaning, 
the article itself is necessarily void of such. We consequently leave aside the 
term “engagements,” which in English, in contradistinction to the same term 
appearing in the French text, cannot be said to have a proper juridical mean- 
ing. Likewise, at the end of the article many doubts could be raised by the 
phrase “for securing the maintenance of peace.” Although the arbitration 
treaties therein mentioned may fall under this category, there are many States 
which would be inclined to question this classification for the Monroe Doc- 
trine.®? 

Instead, we should prefer to concentrate our attention on two phrases of 
fundamental importance, although, for the purposes of this analysis, not in the 
order in which they appear in the text of Article 21. The first problem, a 
much debated one, concerns the phrase “regional understandings” and its ap- 
plicability to the Monroe Doctrine. There is a preliminary question which 
comes immediately to the mind in regard to this term and which is essential to 
any discussion of the juridical value of the expression, and that is the meaning 
of the word “regional.” Is it necessary to interpret this phrase to mean an 
“understanding” between States of one region, or an “understanding” between 
States perhaps widely separated concerning one region? #8 The latter possi- 
bility would seem to the writer to be the only logical one.4 

Such is the meaning.to be extracted from the text itself, for the contrast is 
made between international engagements for purposes which are not neces- 
sarily connected with regional interests—such as treaties of arbitration, and 
regional understandings like the Monroe Doctrine. This contrast is even 
more evident in the French text, which places a comma after the word 
“arbitrage.” *> Furthermore, this interpretation is clearly more applicable 
to the Monroe Doctrine than would be the first of the above-mentioned possi- 
bilities. There are certainly legitimate grounds for doubting whether the 
doctrine has the acceptance of States of the same region, whereas, on the other 
hand, there is no doubt but that it does concern a region which carries with it 
a rather clear conception to the average mind. Moreover, whereas certain 
American States have flatly denied any value to the Monroe Doctrine,** cer- 

2 Professor Scelle has declared in this respect, ‘‘L’assimiler 4 un traité d’arbitrage sous 
prétexte que ses vues sont pacifiques, c’est encore augmenter la confusion et la superchérie.”’ 
“L’ Elaboration du Pacte,” Qrstedfonden, Munch: Les Origines et L’Oeuvre de la Société des 
Nations, Copenhagen, 1923, p. 129. See also Brown, “Mexico and the Monroe Doctrine,” 
this JournaL, Vol. 26 (1932), p. 119. 

% See Whitton, Recueil des Cours de l’ Académie de Droit International, 1934, III, p. 149; 
and Ray, Commentaire du Pacte de la Société des Nations, t. I, p. 575. 

“See the declaration of the representative of France, M. Noblemaire, at the Second 
Assembly. ‘A regional understanding was an understanding limited in space geographi- 
cally.”” Records of the Second Assembly, Meetings of the Committees, 1st Committee, 
Sept. 19, 1921, p. 23. 

% See Ray, op. cit., t. I, p. 575. 

See the declaration of the Mexican Government before its entry into the League of 


e 
’ 
al 
le 
0 
y 
t- 
SO 


410 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tain European States, as already mentioned, have tacitly accepted it as a 
political doctrine in the Western Hemisphere. In other words, the Monroe 
Doctrine has been invoked in favor of American territories against both 
Europe and Asia. Clark has well summarized this point in his authoritative 
work on the Monroe Doctrine, in the statement 


The Monroe Doctrine does not concern itself with purely inter-American 
relations; it has nothing to do with the relationship between the United 
States and other nations except where other American nations shall be- 
come involved with European governments in arrangements which 
threaten the security of the United States. ... The Doctrine states a 
case of the United States vs. Europe, and not of the United States vs. 
Latin America." 


The consequence to be deduced from this conclusion in regard to the prelimi- 
nary question is that the non-acceptance of the Monroe Doctrine by other 
American States is of little importance in determining whether or not it may 
be considered a regional understanding in the sense of Article 21, since the 
article undoubtedly refers to understandings concerning a region and not be- 
tween States of asame region. It is conceivably of little moment whether the 
understanding be between the United States and Latin American or European 
States, so long as there is an understanding between two or more States.** 


Nations in 1931: “‘On this occasion Mexico thinks it necessary to state, when accepting, that 
she has never recognized the regional understanding mentioned in Article 21 of the Cove- 
nant.” Cited by Hudson, ‘‘Mexico’s Admission to Membership in the League of Nations,” 
this JourRNAL, Vol. 26 (1932), pp. 115-116; and the statement of Cantilo, delegate of Argen- 
tina to the Committee of Arbitration and Security: “. . . il serait inexact, tout-d-fait in- 
exact de donner comme le fait l’article 21, méme par voie d’exemple, le nom d’entente régio- 
nale 4 une déclaration politique unilatérale qui n’a jamais, que je sache, été approuvée 
explicitement par les autres pays américains.” Cited by Ray, op. cit., I, p. 576. 

37 Memorandum on the Monroe Doctrine, p. xxiv. 

38 Moreover, even admitting for the sake of argument that the term “‘regional understand- 
ing” should be understood in the sense of an understanding between States of the same 
region, it is by no means certain that the Monroe Doctrine has been as universally rejected 
by Latin American States as is generally believed to be the case. During the course of the 
nineteenth century the Monroe Doctrine was approved by Latin American States in the 
Pan American Congresses of 1826, 1847, 1856, 1865. Fauchille, op. cit., t. I, pt. 1, p. 642. 
At the plenary session of the Peace Conference, April 28, 1919, the representatives of Hon- 
duras and Uruguay implied their approval of the doctrine. Méiller, op. cit., Vol. II, pp. 706, 
717. In 1920, the President of the latter State proposed the acceptance of the Monroe Doc- 
trine by every American Republic (citing Scott, “American Solidarity,’ this JourNat, Vol. 
14 (1920), p. 601), and three years later this same State proposed at the Pan American Con- 
ference in Chile the adoption of the Monroe Doctrine as a Pan American doctrine for the 
mutual protection of the interests of all the nations of America (Brown, ‘“‘Mexico and the 
Monroe Doctrine,” loc. cit., p. 118). In 1921 at the Second Assembly of the League of 
Nations, the representatives of both Brazil and Cuba opposed the Czechoslovakian amend- 
ment which would permit a modification of Art. 21. Records of the Second Assembly, 
Meetings of Committees, pp. 24-25, 30. The representative of Brazil, Fernandez, declared 
in effect ‘‘Doubtless, there were many ways in which to understand this doctrine, and even 
in the United States there were various views in regard to it; but certain points of it were 
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There is, however, another and conclusive objection to the application of 
the term “regional understanding” to the Monroe Doctrine, and that is the 
fact that the latter carries with it a principle that vitiates every “understand- 
ing” about the doctrine. This principle is that of the exclusive right of inter- 
pretation by the United States. An understanding implies the meeting of 
the minds on the policy to be adopted and the possibility of reciprocal inter- 
pretation, whereas unilateral interpretation and application necessarily nul- 
lify this common intent. Article 21 thus fails utterly to characterize the 
Monroe Doctrine and, as such, to bring it within the general economy of that 
article. 

The Argentine Minister of Foreign Affairs, Gallardo, well summarized this 
point in declaring 


It is evident that the Monroe Doctrine was mentioned as merely an 
example of regional understandings. This mention is erroneous from 
every point of view, since this doctrine is not a regional understanding, 
but rather a declaration on the part of the United States to indicate its 
policy, which was never accepted either expressly nor implicitly by other 
nations of the continent. Hence the phrase in Article 21 “like the 
Monroe Doctrine” might now be omitted without in any way altering its 
spirit.*° 


If Article 21 can have, by reason of its terminology, no juridical effect as 
regards the Monroe Doctrine, it cannot, when viewed as a whole in the general 
frame-work of the Covenant, be deemed to possess any clear juridical signi- 
ficance. 

We thus arrive at the second and more fundamental criticism of the 
formula adopted by Article 21. It is stated that “Nothing in this Covenant 
shall be deemed to affect the validity of international engagements such as 

.’ In other words, the Covenant, a multilateral and legislative treaty, is 
clearly made subordinate to certain bilateral contractual treaties, and what is 
more striking, to a unilateral political doctrine. 

This conclusion is corroborated by the fact that the Monroe Doctrine is 
not mentioned (as Lord Cecil had proposed at the Peace Conference) in 
Article 20 as not to be abrogated as being inconsistent with the Covenant, but 
rather in a separate article which makes a patent exception to the rule ex- 


agreed upon by all the American States. The Covenant recognized, then, the Monroe 
Doctrine to the extent that the American States were in agreement.” Jbid., p. 30. In 
1928, at the time of its reéntry into the League of Nations, Costa Rica declared ‘‘Le Gou- 
vernement et le peuple de Costa Rica se plaisent 4 reconnaitre les avantages indiscutables 
qu’a des époques mémorables de la vie politique de l’hémisphére occidental, ils ont tirés de la 
déclaration que le Président James Monroe a faite dans son c¢lébre message du 2 décembre 
1823.” Journal Officiel de la Société des Nations, 1928 ™, p. 1607. 

39 This last statement is, of course, inexact. 

40 Cited by Brown, ‘‘Mexico and the Monroe Doctrine,” loc. cit., p. 119. See also Scelle, 
op. cit., p. 129. 
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pressed in Article 20 by declaring the Covenant not inconsistent with the 
Monroe Doctrine.*! 

This very curious anomaly has, however, its explanation. As already re- 
marked, Article 21 was originally presented as an amendment to Article 10, 
but, because of the resistance to a reservation, this amendment was trans- 
formed into a declaratory stipulation by the insertion of Article 21,** so that 
this provision, which had a meaning only in conjunction with Article X, now 
has none at all. 

It may be objected that the above conclusion is based on a pure formalism 
and that what was intended by the insertion of Article 21 was obviously a 
reservation, although the language of the text might run to the contrary. 
This objection would appear to be erroneous, not only because a reservation 
appeared in the course of the negotiations to be inacceptable to France and 
to China, but also because it necessarily follows that if a text is not to be 
considered incompatible with a political doctrine subject to unilateral and 
varying interpretations, it can be so only on condition that it be subordinate 
to the political doctrine. 

Perhaps, however, the Drafting Committee realized this anomaly, for if 
one examines the French text one discovers that it is the complete reverse of 
the English and declares that regional understandings such as the Monroe 
Doctrine shall not be deemed inconsistent with the Covenant.** Since both 
English and French texts are authoritative, and since these texts are in some 
respects contrary to each other, which one of the two should be adopted? 
Although the French version has evident logic in its favor, it would seem that 
in the present case it is necessary to judge Article 21 after the English text, 
not only because the French version is, in fact, a translation of the American 


41 This anomaly is all the more striking in that President Wilson himself declared at the 
Peace Conference: ‘‘There is no thought in my mind that the Monroe Doctrine invalidates 
the Covenant, but there is in some minds the thought that the Covenant invalidates the 
doctrine, so that we are seeking to remove that, as I believe, erroneous impression by dis- 
tinctly saying, there is nothing in this Covenant inconsistent with the Monroe Doctrine. 
Now, if there is anything in the Monroe Doctrine inconsistent with the Covenant, the 
Covenant takes precedence of the Monroe Doctrine, not only because it is subsequent to it, 
but because it is a body of definite obligations which the United States cannot explain 
away even if it wanted to explain.” Miller, op. cit., Vol. I, p. 459, April 11, 1919. 

42 President Wilson declared in this respect at the fifteenth and final session of the Com- 
mission of the League of Nations: ““Anybody reading the Covenant and seeing the assent of 
the United States appended can not [?] . . . bring its forces to Europe whenever it is 
obliged to do so by the terms of this Covenant. That is the only thing, that until this 
time, the United States never did. It is one thing that it never wanted to do, but it is one 
thing that it is consciously consenting to in becoming a member of the League; so that it is 
reversing its whole historic [?] . . . in assenting to this Covenant and it needs to be assured 
that in doing that it is not invalidating long-continued understandings on the other side of 
the water...” Miller, op. cit., Vol. I, p. 459. 

“3 “Tes engagements internationaux, tels que les traités d’arbitrage, et les ententes région- 
ales, comme la doctrine de Monroé, qui assurent le maintien de la paix, ne sont considérés 
comme incompatibles avec aucune des dispositions du présent Pacte.”’ 


CO 
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amendment, but also because the question has been authoritatively decided 
by the reply of the President of the Council of the League of Nations to the 
query of Costa Rica in regard to the interpretation to be given Article 21. 
The President of the Council adopted the solution of the English text in 
declaring: 


Article 21 gives the States parties to international engagements the 
guarantee that the validity of such of these engagements as secure the 
maintenance of peace would note (sic) be affected by accession to the 
Covenant of the League of Nations.** 


Such, then, are the reasons for denying any positive juridical value to 
Article 21. It is, in regard to the Monroe Doctrine, clearly inoperative, or 
as the President of the Council remarked in the above-mentioned affair: 


In regard to the scope of the engagements to which the article relates, 
it is clear that it cannot have the effect of giving them a validity or sanc- 
tion which they did not previously possess.*® 


Article 21 thus operates neither as a reservation nor as a legislative stipu- 
lation, nor has it hindered League action in the area envisaged by the Monroe 
Doctrine, although such might conceivably be the result of a reservation or 
legislative stipulation.*® 

The insertion of Article 21 into the Covenant constitutes an attempt to 
legislate into international law a political doctrine which clearly cannot adapt 
itself to such a transformation. A doctrine which is subject to a purely sub- 
jective unilateral interpretation lacks the character of objectivity which is so 
essential to a juridical rule. Furthermore, even admitting that the doctrine 
may be derived from the principle of self-defense, this principle cannot, as 
Secretary Root has declared, “be transmuted into a joint or common declara- 
tion by American States or any member of them. . . . Each nation would act 
for itself and in its own right and it would be impossible to go beyond that 
except by more or less offensive and defensive alliances.” 47 

Article 21 is a juridical anomaly, an attempt to legislate against a juridical 
reality. The reality cannot be ignored; it has asserted its rights. 


44 Official Journal, 9 ™, p. 1608. “ Tbid., p. 1608. 

“ Cf., for example, the League intervention in the dispute between Bolivia and Paraguay, 
Journal Officiel, X, p. 266, and a hypothetical case concerning Paraguay and Uruguay 
brought forward during the negotiations on the Covenant. Miller, op. cit., Vol. II, p. 383, as 
well as the acceptance by the United States of the League solution in the Leticia dispute. 
Journal Officiel, XIV, p. 503. 

47“The Real Monroe Doctrine,’ Proceedings of the American Society of International 
Law, 1914, p. 19. See also Basdevant, op. cit., p. 447, and Fauchille, op. cit., I, p. 643. 
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FUNDAMENTAL CONCEPTIONS OF INTERNATIONAL LAW 
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Assistant Professor of Political Science, Umiversity of California at 
Los Angeles 


Even in the most highly formalized systems of jurisprudence the rules and 
practices of the law cannot be entirely separated from the fundamental con- 
ceptions of law underlying them. The legal systems of France, The Nether- 
lands and Germany have not been formalized to so great an extent that there 
is neither occasion nor opportunity for the application of the law to be condi- 
tioned by concepts derived from juridical theory. Duguit and Gény, Krabbe, 
and Kohler and Stammler, in their various works, have made this quite clear. 
In Anglo-American law the fictions so abundantly found are often no more 
than concrete formulations of abstract fundamental concepts which judges 
have thought to be valid and consistent with policy and which they could not 
conveniently introduce into the law in any other way. That fundamental 
conceptions of the law may affect its development more than their logical con- 
sistency warrants has been amply illustrated in the common law, equity, and 
American constitutional law. What is true of well-developed systems of 
jurisprudence is no less true of international law. Fundamental conceptions 
have probably had a greater influence here, since theologic and scholastic 
philosophies explain many of the rules of modern practice, and the rules of 
current practice owe their very existence, in large measure, to the reconcilia- 
ation of the philosophical concepts of the State, sovereignty and independence 
with the conception of a community of nations and a rule of law. 

Mr. Justice Holmes warned us that “the life of the law has not been logic: 
it has been experience.” 1 Logical assumptions do not serve as the basis of 
all legal decisions: “General propositions do not decide concrete cases. The 
decision will depend on a judgment or intuition more subtle than any articu- 
late major premise.” 2 But Holmes did not intend to deny the utility of logic 
or its necessity. ‘We have too little theory in the law than too much... .” 
he said in his well-known essay on the Path of the Law,’ going further to 
suggest that juridical dogma existed chiefly for the philosophical conceptions 
to be derived from it. Those modern writers whose interest lies in demon- 
strating the validity of the sociological theory of law have pointed out how, 
among the intuitions and prejudices which influence the judge, fundamental 

10. W. Holmes, The Common Law (Boston, 1881), p. 1. 


2 Lochner v. New York, 198 U.S. 45, 74 (1905). 
30. W. Holmes, Collected Legal Papers (New York, 1921), p. 198. 
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conceptions of law which they may have evolved for themselves or borrowed 
from others occupy an important place. Dean Dickinson has well ex- 
pressed the influence of concepts in international law: “Concepts, in truth, 
are as much a part of the fabric of international jurisprudence as the intricate 
and confused records of international conduct. If they are no longer its warp 
and woof, they provide at least the necessary patterns.” This difference in 
concept explains whatever conflict there may be between Anglo-American 
and Continental attitudes toward international law.® 

Conceptions of international law over a long period of time found their 
expression chiefly in state papers and in the works of the publicists. With 
the development of the international judicial function there has been an ac- 
companying elaboration of concepts in the awards of arbitral tribunals and in 
the judgments of international courts. It may prove useful, then, to essay 
an analysis of the philosophical conceptions which the Permanent Court of 
International Justice, as the highest expression of this development, has found 
it convenient to adopt. 


I 


What is international law? The formal phraseology of a definition is 
significant only as it comprehends a consistent theory of international law in 
its various ramifications: What are its origins and sources? What is the 
extent of its legal obligation? What is its scope? What are the appropriate 
instrumentalities of its enforcement? Many of these problems have been 
subjected to inquiry by the Court. 


In the Lotus Case the Court felt called upon to venture a definition of inter- 


national law. The expression “principles of international law,” as used in 
Article 15 of the Convention of Lausanne of July 24, 1923, was there held not 
to be construed “otherwise than as meaning the principles which are in force 
between all independent nations and which therefore apply equally to all the 
contracting parties.”* In its elaboration of the point, the Court went on 
to say: 


4B. Cardozo, The Nature of the Judicial Process (New Haven, 1921); The Growth of the 
Law (New Haven, 1924); M. Cohen, Law and the Social Order (New York, 1933); J. Frank, 
Law and the Modern Mind (New York, 1930); R. Pound, Introduction to the Philosophy of 
Law (New Haven, 1922); see, also, C. G. Haines, Revival of Natural Law Concepts (Cam- 
bridge, Mass., 1930), p. 309 ff. 

5 E. D. Dickinson, ‘Changing Concepts and the Doctrine of Incorporation,” this Jour- 
NAL, Vol. 26 (1932), p. 239. 

* Dr. H. Lauterpacht has suggested that these differences may not be as real as they are 
taken to be. ‘The So-Called Continental and Anglo-American Schools of Thought in 
International Law,” British Yearbook of International Law, 1931, pp. 31-62. But wide 
divergences are not necessarily inconsistent with the existence of a single system of inter- 
national law. The gulf between Anzilotti and Hurst is no greater than that between 
Brandeis and Butler. 

™ The Lotus Case, Judgment, Sept. 7, 1927, Series A, No. 10, p. 17. (The first reference 
to a case will bear its full title; short titles will be used subsequently. References are to the 
Series of Publications of the Permanent Court of International Justice.) 
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International law governs relations between independent States. The 
rules of law binding upon States therefore emanate from their own free 
will as expressed in conventions or by usages generally accepted as ex- 
pressing principles of law and established in order to regulate the rela- 
tions between those co-existing independent communities or with a view 
to the achievement of common aims.® 
The positivistic keynote struck in The Lotus is a fair statement of the atti- 
tude which has with some consistency been taken whenever occasion has 
arisen. That international law is true law has, however, been emphasized, as 
in the advisory opinion interpreting Article 389 of the Treaty of Versailles, 
where the Court maintained that: “The engagement contained in the third 
paragraph is not a mere moral obligation. It is a part of the Treaty and con- 
stitutes an obligation by which the Parties to the Treaty are bound to one 
another.” ® When, in the Chinn Case, the Court, passing upon the validity 
of internal legislation adopted by the Belgian Government in view of the 
domestic economic stringency, said, “The Belgian Government was the sole 
judge of this critical situation and of the remedies that it called for,—subject, 
of course, to its duty of respecting its international obligations,” 1° Judge 
Anzilotti felt obliged, in dissenting, to suggest “that international law would 
be merely an empty phrase if it sufficed for a State to invoke the public interest 
in order to evade the fulfilment of its engagements.” !4 
In keeping with the positivistic tradition, the Court has recognized but one 
source of international law: the consent of states. International engagements 
with obligatory force may take a number of different forms, such as “treaties, 
conventions, declarations, agreements, protocols, or exchanges of notes.” ?* 
When custom has been cited as authority for a rule of law, the Court has care- 
fully distinguished between mere practice (or its absence) and the existence 
of a legal rule. In the Lotus Case it was urged that as States customarily 
abstained from exercising jurisdiction over maritime collisions beyond terri- 
torial limits this custom created a rule of law. The Court’s reply to this was 
to emphasize the necessity of finding in the practice an element of conscious 
consent: ‘for only if such abstention were based on their being conscious of 
having a duty to abstain would it be possible to speak of an international 
custom.” 13 Beyond these brief comments, the Court has not ventured to 
elaborate upon its thesis. In their dissenting opinions, however, many judges 
® Series A, No. 10, p.18. Judge Weiss, dissenting, was even more emphatic in his identi- 
fication of the State with international law. Jbid., p. 44. 
® Workers’ Delegate for The Netherlands at the Third Session of the International Labor 
Organization, Advisory Opinion, July 31, 1922, Series B, No. 1, p. 19. 
10 Oscar Chinn Case, Judgment, Dec. 12, 1934, Series A/B, No. 63, p. 79. 
1 Tbid., p. 112. 
12Customs Régime between Germany and Austria, Advisory Opinion, Sept. 5, 1931, 
Series A/B, No. 41, p. 47. 
13 Series A, No. 10, p. 28; cited, also, by Judge Negulesco in his dissent to the Advisory 


Opinion, Jurisdiction of the European Commission of the Danube between Galatz and 
Braila, Dec. 8, 1927, Series B, No. 14, p. 106. 
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have further emphasized the consensual element needed to create a customary 
rule of law, often under circumstances that would have made that much of 
their dissent acceptable to the Court.14 

Since the Permanent Court is a “Court of Justice as that term is known and 
understood in the jurisprudence of civilized nations,” 15 the question of the 
definition of international law has more than academic interest. If consent 
to a rule of law is necessary for its existence, it might follow as a corollary 
that the parties to a controversy might prescribe to the Court the rules to be 
applied to themselves. Acting on the assumption that it “is a tribunal of 
international law . . . deemed itself to know what this law is,” 1® the Court 
has rejected this corollary and has at times shown greater independence than 
might have been anticipated. It was observed in The Lotus 


that in the fulfilment of its task of itself ascertaining what the interna- 
tional law is, it [the Court] has not confined itself to a consideration of 
the arguments put forward, but has included in its researches all prece- 
dents, teachings and facts to which it has had access and which might 
possibly have revealed the existence of one of the principles of interna- 
tional law contemplated in the Special Agreement.!* 


A similar freedom of judgment was demonstrated in the Free Zones Case 
(Judgment) where the Court said: 


From a general point of view, it cannot lightly be admitted that the Court, 
whose function it is to declare the law, can be called upon to choose be- 
tween two or more constructions determined beforehand by the Parties, 
none of which may correspond to the opinion at which it may arrive. . 
The Court enjoys the freedom . . . not only to accept one or the other 
of the two propositions, but also to reject them both.1® 


Much of the respect which its opinions have come to enjoy can be traced to 
the willingness of the Court to conduct independent inquiries beyond the con- 
tentions of counsel. 

On this point not all of the Court’s opinions have been consistent. In the 
Chorz6w Factory (Merits) Judgment the Court felt obliged to limit itself, 
upon jurisdictional grounds, to the Geneva Convention of May 15, 1922, hold- 
ing that the principles governing reparation for the breach in question were 
sufficiently indicated in that convention and hence, that a consideration of 


4 (Dissenting) Judge Weiss, in The Lotus, Series A, No. 10, p. 43; Judge Loder, ibid., 
p. 34; Judge Finlay, ibid., p. 56, also dissenting to the Judgment in the Mavrommatis Pales- 
tine Concession (Jurisdiction) Case, Aug. 30, 1924, Series A, No. 2, p.47. The special prob- 
lems relating to the assimilation of international customs to rules of law have also been ex- 
amined by dissenting judges: Judge Altamira, The Lotus, Series A, No. 10, pp. 96, 103; 
Judge Nyholm, ibid., p. 60; Judge Negulesco, European Commission of the Danube, Series 
B, No. 14, pp. 105, 106. 

4 Observation of Judge Kellogg, Case of the Free Zones of Upper Savoy and the District 
of Gex (Second phase), Order, Dec. 6, 1930, Series A, No. 24, p. 33. 

16 Brazilian Federal Loans Case, Judgment, July 12, 1929, Series A, No. 21, p. 124. 

17 Series A, No. 10, p. 31. 

18 (Second phase), Judgment, June 7, 1932, Series A/B, No. 46, p. 138. 
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extrinsic factors seemed hardly reconcilable with the fundamental principles 
of the Court’s jurisdiction.!® This is understandable, since courts are uni- 
versally and justifiably unwilling to award damages upon questions which 
they have not been required to adjudicate. It is also consistent with the 
jurisdiction of the Court where a case comes before it in consequence of perti- 
nent provisions of a convention which it is authorized to interpret, that it 
should limit itself to choosing between the contentions upon which the parties 
themselves are in disagreement. 

However, the attitude more recently taken in the Chinn Case may be re- 
garded, if not as a reversal, at least as a disregard for the doctrine proclaimed 
in the Lotus and Free Zones judgments. The United Kingdom and Belgium 
were here involved in a controversy over the validity of certain legislation 
placed in effect in the Belgian Congo. The special agreement was couched in 
general terms: “Having regard to all the circumstances of the case, were 
the . . . measures complained of by the Government of the United Kingdom 
in conflict with the international obligations of the Belgian Government to- 
wards the Government of the United Kingdom?” 7° Arguments of counsel 
were based in their entirety upon divergent interpretations of the Convention 
of Saint-Germain of 1919. The Court was willing to confine its judgment to 
an interpretation of the same convention, despite the existence of earlier trea- 
ties relating to the Congo. “No matter what interest may in other respects 
attach to these Acts—the Berlin Act and the Act and Declaration of Brussels 
—in the present case the Convention of Saint-Germain of 1919, which both 


Parties have relied on as the immediate source of their respective contractual 
rights and obligations, must be regarded by the Court as the Act which it is 


21 


asked to apply. Judges van Eysinga and Schiicking were vehement in 
their protests. In their minds it was doubtful whether the earlier conventions 
could be replaced by the Convention of Saint-Germain, which had not been 
adopted by all of the parties to the Berlin and Brussels agreements. Up toa 
certain point Judge van Eysinga believed that the parties might specify in the 
special agreement the rules of law applicable, but 
even adopting this line of reasoning, it seems difficult to hold that the two 
Parties could adduce the Convention of Saint-Germain. . . . The inter- 
national obligations of Belgium which the Court has to determine are 
found in a collective treaty, the Treaty of Berlin, modified in 1890 at 
Brussels, which treaty can only be modified by common accord. It seems 
clear that the two Parties have no right to change this treaty basis by 
means of statements made in the course of legal proceedings.?? 


Judge Schiicking’s dissent was even more explicit in its analysis of the prin- 
ciple involved: 


Our Court has been set up by the Covenant as the custodian of inter- 
national law. It is an essential principle of any court, whether national 


19 Case concerning the Factory at Choriéw (Claim for Indemnity, Merits), Judgment, 
Sept. 13, 1928, Series A, No. 17, p. 61. 
20 Series A/B, No. 63, p. 66. *1 Tbid., p. 80. 22 Ibid. (dissent), pp. 135-6. 
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or international, that the judges may only recognize legal rules which 
they hold to be valid. There is nothing to show that it was intended to 
disregard this principle when this Court was instituted, or that it was to 
be obliged to found its decisions on the ideas of the Parties—which may 
be entirely wrong—as to the law to be applied in a given case. The terms 
of Article 38 of the Statute—which indicates in the first place as the 
source of law for the Court’s decisions “international conventions, 
whether general or particular, establishing rules expressly recognized by 
the contesting States”—cannot be intended to mean that the Court is 
bound to apply conventions which it knows to be invalid. 


II 


Intimately related to the problem of the nature of international law is the 
question of its scope. Does the rule of international law extend to questions 
of international politics and to domestic questions? Are States alone subjects 
of international law, or does international law extend to the definition of rights 
and obligations of individuals? 

Judge Schiicking’s opinion expressed in the Chinn Case that the Court 
should “be governed in such a case [when asked to apply a treaty demon- 
strably void] by considerations of international public policy” has nowhere 
been accepted by the Court. A “political question,” as Judge Kellogg ob- 
served, is “a question which is exclusively within the competence of a sov- 
ereign State.” 4 Over such questions as tariffs, immigration, taxation, and 
the general exercise of governmental power, the Court can have no jurisdic- 
tion because of the absence of applicable rules of law. Said Judge Kellogg: 
“In passing upon a political question there is no rule or principle of law, no 
norm of equity or even good conscience, which this Court can apply; for unless 
limited by treaty, the power of a State in this domain is unlimited.” 25 With 
this assertion of the traditional view the Court has shown some disposition 
to concur, as in its later judgment in the Zones Case. The special agreement 
enabling the Court to adjudicate upon the technical questions involved in 
rearranging the Zones régime of Upper Savoy and Gex subjected certain of its 
conclusions to the subsequent approval of the parties. The Court held: 


The fact that it was felt to be necessary for the Parties in this case to 
approve so much of the judgment as might relate to tariff exemptions is 
because the settlement of such matters is not a question of law, but is a 
matter depending upon the interplay of economic interests on which no 
Government can afford to be controlled by an outside organ. Such ques- 
tions are outside the sphere in which a Court of Justice, concerned with 
the application of rules of law, can help in the solution of disputes between 
two States.?® 


This conception recurred frequently in the discussion of the Zones questions 
and underlies the orders and judgments in that case. On the Zones judgment, 


*3 Series A/B, No. 63, (dissent), pp. 149-50. 
*4 Zones Case, Order, Dec. 6, 1930, Series A, No. 24, p. 41. %5 Tdem. 
%6 Zones Case, Judgment, 1932, Series A/B, No. 46, p. 162. 
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however, the Court was closely divided, six to five, and Judges Altamira and 
Hurst, in their joint dissenting opinion, felt that the line between politics and 
law had been too finely drawn. They felt that “a settlement on the basis of 
‘present conditions’ [as provided in Article 2 of the special agreement], al- 
though it would be governed by criteria not derived from any preéxisting law 
between the Parties—.e., it would be governed by ‘present conditions —would 
none the less be a settlement on the basis of law. . . .” 27 

Interpreting the phrase “solely within the domestic jurisdiction” as used in 
Article 15, paragraph 8, of the Covenant of the League, the Court distin- 
guished between “matters which, though they may very closely concern the 
interests of more than one State, are not, in principle, regulated by interna- 
tional law,” and those matters, normally reserved to national jurisdiction, 
which have, in a sense, been internationalized by conventions.2® Where “the 
right of a State to use its discretion is nevertheless restricted by obligations 
which it may have undertaken towards other States” the limitations imposed 
by such “obligations” may be sufficient to exclude the subject from the ex- 
clusive jurisdiction of the State.2® Practically the same attitude was taken 
by the Court in its advisory opinion on the acquisition of Polish Nationality.*° 
Hence, while maintaining the distinction between politics and law, the Court 
envisages a possible reduction in the sphere of domestic politics, albeit its atti- 
tude seems to have been that such reductions will result from formal treaties 
and conventions rather than from custom or practice. The difference between 
the Zones Case, on the one hand, and the nationality cases, seems to rest upon 
the substantive nature of the rule which it was asked to apply. The distinc- 
tion between the limitations upon national policy found in treaties of broad 
application, themselves incorpurating positive standards (as in the nationality 
cases), and those opportunistic expedients set up as temporary waivers of 
national jurisdiction (as in the Zones Case) appears to have guided the Court. 


III 


Outstanding among the features of the Court’s jurisprudence is the increas- 
ing extent to which it is called upon to pass judgment upon the responsibilities 
of States in their relations with private individuals. “Only States or Mem- 
bers of the League of Nations can be parties in cases before the Court,” *1 and 
consequently no case can be decided upon the motion of a private individual 
nor may an individual be party defendant. But while respecting this prin- 
ciple, the Court has so frequently referred to private law as the basis of 
international judgments that the critical observer may well be disposed to 
question whether the Court is not in fact rapidly coming to assume the 


27 Zones Case, Judgment, 1932, Series A/B, No. 46, p. 184. 

28 Nationality Decrees in Tunis and Morocco, Advisory Opinion, Feb. 7, 1923, Series B, 
No. 4, p. 23. 

29 Tbid., p. 24. 30 Sept. 5, 1923, Series B, No. 7, p. 16. 

41 Statute of the P.C.I.J., Art. 34. 
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qualities of a national court in this respect. Reconciliation of the fact with 
the theory may be accomplished in several ways: by positing a dualistic con- 
cept of law, in which the rights of States and individuals are maintained on 
entirely distinct levels; by expanding the technical theory of the responsibility 
of States for damages to individuals; or by positing a monistic concept of law 
wherein the rights of individuals, when defined by treaty, may be interpreted 
and applied by the Court, saving the theory that States alone may be subjects 
of international law by establishing that the rights are derived from different 
sources, respectively. Especially difficult is the question when a State is 
bound, for example, by minorities treaties to observe certain standards of 
conduct with respect to its own nationals upon its own territory. 

Formal, positivistic international jurisprudence attributes to the law of 
nations a special character derived from the unique method by which it is 
created (the consent of States) and the parties between which it defines rights 
and obligations (States). On that basis, international law is maintained on 
a level entirely separate from the State-made municipal law imposed by the 
sovereign upon the private individuals subject to the State.** Strict adher- 
ence to this theory would necessitate the rejection by a genuine international 
court of any case involving the determination of private rights, except in those 
cases falling within the responsibility of States, where the adverse treatment 
of individuals is regarded solely as an injury to the State claiming their 
allegiance. At the other extreme is the theory of jurisprudence which assumes 
the complete unity of all law, admitting some distinctions between interna- 
tional and municipal law because of the different levels at which they are 
established, but holding that the fundamental attributes of law are common 
at all levels.3* In this system, international courts may apply as such rules 
of municipal law relating to private individuals; while, on the other hand, 
municipal courts may apply rules of international law. The theoretical sys- 
tem of Jellinek is usually regarded as an intermediate one.** Jellinek’s 
system, characterized by the doctrine of auto-limitation, is perhaps the closest 
formal parallel to the interpretation placed by the Permanent Court on the 
relation between international and municipal law in their relation to private 
rights. Yet in the jurisprudence of the Court there is observable a tendency 
to develop, in a purely empirical spirit, an attitude which hardly corresponds 
in its entirety with any formal theory. Two separate elements of law are 
singled out to bridge the gap between international and municipal law; inter- 
national law remains of and between States, municipal law the law of the 
State. Hence their origins are entirely distinct. But while this distinction 
in origin is rigidly maintained, the distinction begins to fade when the Court 


% Cf. H. Triepel, Valkerrecht und Landesrecht (Leipzig, 1899). 

33 Cf. H. Kelsen, Das Problem der Souverdnitdt und die Theorie des Vélkerrechts (Tiibingen, 
1920); A. Verdross, Die Einheit des rechtlichen Weltbildes (Tiibingen, 1923). 

4G. Jellinek, Die rechtliche Natur der Staatenvertrége (Vienna, 1880); Die Lehre von den 
Staatenverbindungen (Berlin, 1882). 
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analyzes the effect of the law and the capacity to share in its rights and 
obligations as subjects of the law. Formal positivism requires that if inter- 
national law touches individual rights, the individual remains an object of the 
law, not its subject. This may remain true in the theory of State responsi- 
bility, but the Court’s attitude is somewhat different when the rule formulated 
by States enters into the domain of municipal law as a matter of fact and 
regulates the relation between States and their own subjects or ressortissants. 
Reconciliation of this fact with his theory remains an insurmountable obstacle 
for the formalist who seeks to keep his theory in perfect conformity with 
realities; it proves an equally difficult problem for the adherent of Jellinek. 

That international law may directly establish the rights of private indi- 
viduals (emphasizing the substantive rights and not the origins of the law 
defining the rights) was indicated in the advisory opinion on the German 
Settlers in Poland. Here the Court said: 


The main object of the Minorities Treaty is to assure respect for the 
rights of minorities and to prevent discrimination against them by any 
act whatsoever of the Polish State. It does not matter whether the rights 
the infraction of which is alleged are derived from a legislative, judicial or 
administrative act, or from an international engagement.*5 


Again, in the Serbian Loans Case, the Court was called upon to inquire into 
the obligations of contracts between Serbia and private individuals and to 
speak of the distinction between public and private international law: 


Any contract which is not a contract between States in their capacity 
as subjects of international law is based on the municipal law of some 
country. The question as to which this law is forms the subject of that 
branch of law which is at the present day usually described as private 
international law or the doctrine of the conflict of laws. The rules thereof 
may be common to several States and may even be established by inter- 
national conventions or customs, and in the latter case may possess the 
character of true international law governing the relations between 
States.5® 


Thus, the substance of private international law is essentially municipal; but 
when the same principles, governing the same subject-matter, take the form 
of conventional arrangements between States they assume the character of 
true international law. They continue, nevertheless, to remain in their sub- 
stantive application, rules of private law. The method of reducing the prin- 
ciple to a rule of law is altered when a conventional agreement is entered into; 
but the substance of the private right defined undergoes no change in charac- 
ter. With this reasoning, believed to express the Court’s view, the doctrine 
of Triepel is discarded, but the result is neither the “transformationism” of 
Jellinek nor the “monism” of Kelsen and Verdross. 

After an analysis of the Serbian Loans judgment, the statement of the Court 


35 Sept. 10, 1923, Series B, No. 6, p. 25. (My italics.) 
% July 12, 1929, Series A, No. 20, p. 41. (My italics.) 
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in the advisory opinion relating to the Jurisdiction of Danzig over Danzig 
Railway officials becomes clearer. The Court there held that the Beamtenab- 
kommen, as an international agreement, could not “as such create direct 
rights and obligations for private individuals.” ** In using the word “direct” 
the Court clearly had in mind the method by which the right was created— 
indirectly so far as individuals are concerned because of the intervention of 
the State—and not the substance of the right. For the Court immediately 
proceeded to say: “But it cannot be denied that the very object of an inter- 
national agreement, according to the intention of the Parties, may be the 
adoption by the Parties of some definite rules creating individual rights and 
obligations and enforceable by the national courts.” 

Private vested rights are customarily governed by the State having juris- 
diction over the property. International law is usually felt to cover the 
subject only to the extent of enabling a State to intervene on behalf of injured 
nationals, thus vindicating the right of States to protect them. In this view, 
whatever right the individual has derives through the State. The situation 
is somewhat altered, however, when a State which affects adversely a vested 
interest does so with respect to property within its borders and with respect 
to its own nationals. Such was the state of fact in which the Court handed 
down its advisory opinion in the case of the German Settlers in Poland. 
“Even those who contest the existence in international law of a general prin- 
ciple of State succession do not go so far as to maintain that private rights 
including those acquired from the State as the owner of the property are 
invalid as against a successor in sovereignty.” 98 If the Court does not care 
to insist upon a doctrine of State succession—upon which it is difficult to insist 
—there is no other cadre of law defining the rights of States regulating 
the matter. Whatever other rule of international law there is must then 
apply solely to the rights of individuals. Although the facts were somewhat 
different in the case of the German Interests in Polish Upper Silesia, the Court 
spoke in much the same tenor. Here Poland disputed the validity of the 
entry in the land register of the Oberschlesische, and was admonished that the 
entry could be annulled only by judicial process. “This follows from the 
principle of respect for vested rights, a principle which, as the Court has 
already had occasion to observe, forms part of generally accepted interna- 
tional law.” °® Later, in the Chinn Case, the Court did not reject the doctrine 
of vested rights. The judgment there resulted from the fact that it could not 
find that Chinn had “anything in the nature of a genuine vested right.” *° 
Had it done so, a different conclusion would, in all probability, have resulted. 

Another phase of this question was presented in the case of the Peter 
Pazmany University. The Court assumed jurisdiction, on appeal, from a 


87 March 3, 1928, Series B, No. 15, p. 17. 48 Series B, No. 6, p. 36. 

*9 German Interests in Polish Upper Silesia (Merits), Judgment, May 25, 1926, Series A, 
No. 7, p. 42. 

“0 Series A/B, No. 63, p. 88. 
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decision of the Hungaro-Czechoslovakian Mixed Arbitral Tribunal in a case 
there instituted by a private party, the University. “The fact,” the Court 
said, “that a judgment was given in a litigation to which one of the Parties 
is a private individual does not prevent this judgment from forming the sub- 
ject of a dispute between two States. . . . There is a distinct point at issue 
between two States.” 41 Because the case involved the interpretation of a 
special situation governed by Article 250 of the Treaty of Trianon, a principle 
of general application may not easily be derived from it. In reality, the 
Court’s judgment simply reconciled the fact of its determination of a purely 
private right, the case having originated in the Mixed Arbitral Tribunal on 
that basis, with Article 34 of its Statute. By substituting the Hungarian 
State as defendant in place of the University there was a formal compliance 
with the requirement of the Statute, but the issue at stake and the law applica- 
ble underwent no alteration. 

Beyond stating that the foregoing cases are symptomatic of a tendency we 
are not justified in going. For in the Chorzow Factory (Merits) Case the 
Court adhered strictly to the theory that “rights or interests of an individual, 
the violation of which causes damage, are always in a different plane to rights 
belonging to a State, which rights may also be infringed by the same act.” # 
But even here it was admitted that recourse might be had to an international 
arbitral tribunal for the purpose of obtaining a direct award to private indi- 
viduals whose claims were advocated by the State. That private and State 
rights are of different genres was also stated by the Court in the Mavrommatis 
(Jurisdiction) Case 48 and in the Serbian Loans Case.** In the latter case, 
the language of the Court assimilating the right of the individual to the right 
of the State was thought defective by Judge Pessda on the ground that the 
principles applicable appeared to retain their character as principles of 
municipal law; and that the Court should have demonstrated that “the sub- 
ject-matter of the dispute was governed by international law.” #® The Court, 
he felt, had relied upon the method and circumstances under which the right 
was created (internationally) rather than upon the substance of the right. 
As has already been suggested, however, it is this very distinction between 
method and substance which marks one of the significant developments in 
the jurisprudence of the Court. 


IV 


A meticulous respect for the sovereignty of States and the limits of its com- 
petence has characterized the Court’s definition of its jurisdiction as an inter- 
national tribunal. Determination of jurisdiction involves two fundamental 


4t Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The 
Peter P4zmdny University v. The State of Czechoslovakia), Judgment, Dec. 15, 1933, 
Series A/B, No. 61, p. 221. 

42 Series A, No. 17, p. 27. 43 Aug. 20, 1924, Series A, No. 2, pp. 12-13. 

“Series A, No. 20, p. 17. 45 Tbid., p. 62. 
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conceptions of international law: the nature of the law itself and the theory 
of State sovereignty. Constantly the Court reiterates the position that its 
jurisdiction depends upon the will of the parties to submit to it. Jurisdiction 
“is invariably based on the consent of the respondent and exists only so far 
as this consent has been given. .. .”4® The tacit premise underlying this 
interpretation is derived largely from the assumption that States retain, as an 
attribute of statehood, the right to settle their controversies between them- 
selves, without external intervention. We need not now inquire at this time 
into the implications of this upon the concept of an international community. 
What the Court had to say in the Eastern Carelia Case has been reaffirmed 
on several occasions: 


It is well established in international law that no State can, without its 
consent, be compelled to submit its disputes with other States either to 
mediation or to arbitration, or to any other kind of pacific settlement. 
Such consent can be given once and for all in the form of an obligation 
freely undertaken, but it can, on the contrary, also be given in a special 
case, apart from any existing obligation.** 


But while the Court is careful to respect the rights of the parties to submit, 
it is often confronted by the problem of reconciling this dependence with its 
function as a genuine international court. Hence it is impatient with purely 
contentious arguments based on the omission of a technical formality. “The 
Court cannot allow itself to be hampered by a mere defect of form, the removal 
of which depends solely upon the Party concerned.” #* If, as under Article 23 
of the Geneva Convention invoked in the controversy over German Interests 
in Polish Upper Silesia, the existence of a definite dispute should be necessary 
to confer jurisdiction, the Court should take a broad view when “this condition 
could at any time be fulfilled by means of unilateral action on the part of the 
applicant Party.” *#® The Court has held that submission to it may also be 
inferred from declarations made in the course of the proceedings or from the 
presentation to it of arguments based upon the merits. After citing the 
Mavrommatis (Merits) Judgment as an illustration of the view that its juris- 
diction is not “under the Statute, subordinated to the observance of certain 


46 Mavrommatis Concessions (Jurisdiction), Series A, No. 2, p. 16. Judge Anzilotti ob- 
served that this was “‘a very accurate statement of the principles. . . .” (German Interests 
in Polish Upper Silesia (Jurisdiction), Judgment, Aug. 25, 1923, Series A, No. 6, p. 30). 
The same view was reiterated by the Court in the Upper Silesian Minority Schools Case 
(Judgment, April 26, 1928, Series A, No. 15, p. 22), and in the ChorZ6w Factory (Jurisdic- 
tion) Case (Series A, No. 9, p. 32). 

‘7 Status of Eastern Carelia, Advisory Opinion, July 23, 1923, Series B, No. 5, p. 27. 
Several dissenting judges have enlarged on the Eastern Carelia theme: Judge Pesséa re- 
ferred to this as “an expression of the respect due to the sovereignty of nations.” (Mav- 
rommatis (Jurisdiction) Case, Series A, No. 2, p. 88); also Judge Moore, in the same case, 
thought this to be “a well-settled principle of public law.” (Series A, No. 2, p. 74.) 

48 German Interests in Polish Upper Silesia, Series A, No. 6, p. 14. 
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forms, such as, for instance, the previous conclusion of a special agreement,” 
the Court went on to say, in the Upper Silesian Minority Schools Case: 


And there seems to be no doubt that the consent of a State to the submis- 
sion of a dispute to the Court may not only result from an express declara- 
tion, but may also be inferred from acts conclusively establishing it. It 
seems hard to deny that the submission of arguments on the merits, with- 
out making reservations in regard to the question of jurisdiction, must be 
regarded as an unequivocal indication of the desire of a State to obtain 
a decision on the merits of the suit.°° 


In the same case the Court examined a plea to its jurisdiction to determine 
whether the forms of the plea had been observed. The rules having estab- 
lished a procedure permitting preliminary objection, it did not follow that the 
preliminary objection ‘“‘can be taken at any stage of the proceedings.” 5! The 
Court distinguished its position from that of a municipal tribunal, maintain- 
ing that the plea to the jurisdiction in municipal courts may be taken at any 
time to call the attention of the court to a vital objection. The same reason- 
ing does not apply to the Permanent Court: its rules are precise and in ques- 
tions of organization and procedure “the interested Parties are in such cases 
held to have accepted such rules.” °? Just how universally this distinction 
between the bases of jurisdiction in international and municipal courts is 
applicable suggests a separate inquiry. A different view has been taken in 
the dissenting and independent opinions. Judge Huber objected to the 
reasoning in the Upper Silesian Minority Schools judgment on the ground 
that “the absence of a plea to the jurisdiction does not create jurisdiction,” 5° 
while Judge Kellogg, in the Free Zones Case (Order of December 6, 1930), 
maintained that “the question of jurisdiction can always be raised at any stage 
of the proceeding.” ** Judge Negulesco dissented in the Upper Silesian 
Minority Schools Case on similar grounds.®> It will be sufficient for our pur- 
poses to note that by its interpretation of these points the Court has, in point 
of fact, placed a liberal construction upon the requirement of consent. 

National courts must, of necessity, move slowly and with caution in dispos- 
ing of cases brought before them in which foreign States and sovereigns, their 
rights or property, are involved. But the Permanent Court of International 
Justice has taken a different attitude. “The Court, whose jurisdiction is 
international, is not bound to attach to matters of form the same degree of 
importance which they might possess in municipal law.” 5* This dictum of 
the Mavrommatis Case was applied in the Zones Case where, Switzerland 


50 Series A, No. 15, p. 23. 51 Jbid., p. 22. 

8 Interpretation of Art. 3, par. 2, of the Treaty of Lausanne, Advisory Opinion, Nov. 21, 
1925, Series B, No. 12, p. 30. 

83 Series A, No. 15, p. 53. 54Series A, No. 24, p. 43. 

55 “The true view should be that the plea to the jurisdiction cannot be considered as sub- 
mitted too late and that it can be raised at whatever state and at whatever stage of the pro- 
ceedings.” (Series A, No. 15, p. 68.) 

58 Mavrommatis (Jurisdiction) Case, Series A, No. 2, p. 34. 
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having objected to the reception by the Court of certain French arguments, 
it was held that “because the decision of an international dispute of the pres- 
ent order should not depend on a point of procedure, the Court thinks it prefer- 
able not to entertain the plea of inadmissibility.” 57 But it should not be con- 
cluded that the Court entirely relaxes its vigilance over questions of form or 
that it becomes careless in construing its responsibilities. Its judgments, un- 
like its advisory opinions, must be self-contained declarations of law, must 
relate to actual controversies between States (even though the issue may be 
presented to the Court in the form of a series of questions to be decided, as in 
the Interpretation of the Statute of Memel Territory) 58 and the judgment 
must not be “dependent for its validity on the subsequent approval of the 
Parties.” 5° This is reminiscent of the dicta of the Supreme Court of the 
United States. 


Vv 


For the task of reconciling the rule of law with the sovereignty of States the 
Court has had recourse to the simplest logical expedient: the doctrine of auto- 
limitation and the distinction between sovereignty and the exercise of sover- 
eign powers which accompanies this doctrine. Hence, since States in their 
sovereign capacities and within their sovereign rights may “freely” take ad- 
vantage of the privilege of waiving the exercise of their jurisdiction by “con- 
senting” to general rules of international law and “accepting” the obligations 
of treaties, they cannot be said to have surrendered either their sovereignty 
or their independence. Of the consensual basis of international law there has 
already been some discussion, but attention must now be given to some special 
phases of the principle. 

In its very first judgment, the Permanent Court expressed the auto-limita- 
tion theory and has maintained it consistently since. Whether Article 380 of 
the Treaty of Versailles required Germany to abandon “a personal and im- 
prescriptible right, which forms an essential part of her sovereignty” was an- 
swered in these terms: 


The Court declines to see in the conclusion of any Treaty by which 
a State undertakes to perform or refrain from performing a particular 
act an abandonment of its sovereignty. No doubt any convention creat- 
ing an obligation of this kind places a restriction upon the exercise of 
the sovereign rights of the State, in the sense that it requires them to be 
exercised in a certain way. But the right of entering into international 
engagements is an attribute of State sovereignty.” 


57 Judgment, 1932, Series A/B, No. 46, p. 156. 

58 Series A/B, No. 49. Judges Anzilotti (ibid., pp. 349-50) and Rolin-Jaequemyns 
(Preliminary exception, Judgment, June 24, 1932, Series A/B, No. 47, p. 258), dissenting, 
felt that it was inconsistent for the Court to answer questions in the form in which they were 
there presented. 

5° Zones Case, Judgment, 1932, Series A/B, No. 46, p. 161. 

6° Wimbledon Case, Judgment, Aug. 17, 1923, Series A, No. 1, p. 25. 
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Obligations assumed by Greece and Turkey under the Treaty of Lausanne of 
January 30, 1923, were held to be “absolutely equal and reciprocal.” “It is 
therefore impossible to admit that a convention which creates obligations of 
this kind, construed according to their natural meaning, infringes the sover- 
eign rights of the High Contracting Parties.” ®! For the same result, however, 
it is not necessary that the treaty obligations assumed be entirely equal in fact. 
Speaking of the Austro-German Customs Protocol of March 19, 1931, the 
Court held: “In view of the reciprocity in law, though perhaps not in fact, 
implied by the projected treaty, it may be said that legally Austria retains 
the possibility of exercising her independence. . . .” ®* A similar view was 
taken when it was held that the Convention of Saint-Germain of 1919, guar- 
anteeing “complete equality” of treatment for persons in the Belgian Congo 
“does not imply the slightest encroachment on the sovereignty of Belgium, 
since it was in the exercise of this sovereignty that the Belgian Government 
accepted the obligations contained in the Convention of Saint-Germain.” ® 

In all other respects sovereignty and the right to exercise it continue to 
reside in the State. “All that can be required of a State is that it should not 
overstep the limits which international law places upon its jurisdiction; within 
these limits, its title to exercise jurisdiction rests in its sovereignty.” ®* And 
in the case of limitations imposed by treaty “this sovereignty is complete in 
so far as it is not limited by the aforesaid treaties.” ® Sovereignty, then, is 
a monistic unity, indivisible, and not capable of being impaired by interna- 
tional law; and the Court follows this logic to the point where the sovereignty 
remains while the exercise of the powers of sovereignty may be negligible. 
Perhaps the best illustration is in the case of the sovereignty of Lithuania 
over Memel Territory; extensive autonomy is given to the territory, but 
Lithuania notwithstanding retains sovereignty, even if “this sovereignty is 
simply the residue left to the exclusive jurisdiction of Lithuania by the Con- 
vention of Paris. . . .” ® 

Sovereignty, once it is admitted to vest in a State, can cease to exist only 
under the circumstances imagined in the Austro-German Customs Case where 
it was maintained that by “alienation” (as the term was used in Article 88 
of the Treaty of Saint-Germain) “must be understood any voluntary act by 
the Austrian State which would cause it to lose its independence in that its 
sovereign will would be subordinated to the will of another Power, or par- 
ticular group of Powers, or would even be replaced by such will.” ®* If the 


6t Exchange of Greek and Turkish Populations, Advisory Opinion, Feb. 21, 1925, Series 
B, No. 10, p. 21. 

8 Series A/B, No. 41, p. 52. 63 Chinn Case, Series A/B, No. 63, p. 93. 

% The Lotus, Series A, No. 10, p. 19. 

5 Zones Case, Order, Dec. 6, 1930, Series A, No. 24, p. 11. 

6 Interpretation of the Statute of the Memel Territory, Judgment, Aug. 11. 1932. Series 
A/B, No. 49, pp. 346-7. 
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word “voluntary” is deleted there results a principle of general application 
beyond the case in point. 

From the theory of the absolute sovereignty of States within their borders 
it follows that “restrictions upon the independence of States cannot therefore 
be presumed,” ® and that where a restriction upon sovereignty is doubtful, 
“a limitation of sovereignty must be construed restrictively.” © No principle 
has been more frequently asserted by the Court than this.” It may happen, 
however, that the Court will pay its respects to the principle without neces- 
sarily applying it in practice. In the advisory opinion on Minority Schools 
in Albania, relating to the application of the Albanian Declaration of October 
2, 1921, concerning the protection of minorities, the Court stated the familiar 
rule of construction but, in fact, where legitimate doubt existed, appeared to 
interpret the limitation adversely against the sovereign State.1 It may well 
develop that under cover of the expressed principle the Court, by construction, 
may build up a body of precedent pointing in quite a different direction and 
actually extend thereby the sway of international jurisdiction. 

Where, however, the limitation upon the exercise of sovereign powers is a 
clear and undoubted one, the Court will not apply the principle of sovereignty 
to reach a result different from that apparent in the instrument establishing 
the restrictive obligation. Before the Court in one of its first advisory 
opinions “it was much urged in argument that the establishment of the Inter- 
national Labor Organization involved an abandonment of rights derived 
from national sovereignty . . . but the question in every case must resolve 
itself into what the terms of the Treaty actually mean, and it is from this 
point of view that the Court proposes to examine the question.” ** In the 
same sense the Court spoke in the Wimbledon Case: “But the Court feels 
obliged to stop at the point where the so-called restrictive interpretation 
would be contrary to the plain terms of the article and would destroy what 
has been clearly granted.” 7 The clearest and most inclusive expression of 
this attitude is found in the Court’s judgment in the Oder Commission Case: 

Nor can the Court .. . accept the Polish Government’s contention 
that, the text being doubtful, the solution should be adopted which im- 


poses the least restrictions on the freedom of States. This argument 
though sound in itself, must be applied only with the greatest cau- 


88 The Lotus, Series A, No. 10, p. 18. 89 Zones Case, Series A, No. 24, p. 12. 

70 Question of Jaworzina, Advisory Opinion, Dec. 6, 1923, Series B, No. 8, p. 41; Jurisdic- 
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11, 1931, Series A/B, No. 43, p. 142; Zones Case, Judgment, June 7, 1932, Series A/B, No. 
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7 Competence of the International Labor Organization (Agricultural Labor), Advisory 
Opinion, Aug. 12, 1922, Series B, No. 2, p. 23. 

7 Series A, No. 1, p. 25. 


430 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion . . . ; it will be only when, in spite of all pertinent considerations, the 
intention of the Parties still remains doubtful, that that interpretation 
should be adopted which is most favorable to the freedom of States.74 

From the concept of sovereignty is also derived a principle of State be- 
havior: the presumption that a State is observing its international obligations. 
When the question had been raised whether Danzig was observing its obliga- 
tions toward Poland under the regulatory Beamtenabkommen in view of al- 
leged judicial discriminations, the Court said: “The applicability of the 
Beamtenabkommen by those tribunals must be considered as being in con- 
formity with international law, unless the contrary is proved.” Danzig 
may lack the capacity of a fully sovereign State, but the principle enunciated 
is nevertheless a clear one. 

It is worthy of note, however, that, as an international tribunal, the Perma- 
nent Court appears to realize that extravagant interpretations of the rights 
of sovereignty may undermine its own jurisdiction and the system of law 
which it administers. For this reason there is a significant absence of dicta 
attributing to States rights which are often asserted in state practice to justify 
departure from a standard set by international law or an international obliga- 
tion. True, the Court has at times skated on thin ice. In its interpretation 
of the Statute of Memel Territory the Court read into the Paris Convention 
an intention to give Lithuania remedies as against the authorities of the terri- 
tory if they should violate the convention and statute. Lithuania might, 
therefore, intervene in the affairs of Memel within certain limits and in a 
manner undefined by the convention if the “acts complained of were serious 
acts calculated to prejudice the sovereign rights of Lithuania and violating 
the provisions of the Memel Statute, and when no other means are availa- 
ble.” 7® And in the Chinn Case there was an intimation that Belgium re- 
served certain liberties in relaticn to domestic policy, safeguarded by the 
reservation that action taken must comply with Belgium’s “duty of respecting 
its international obligations.” *7 Even the League’s interest in maintaining 
peace “must, at a given point, give way to the equally essential interest of 
the individual State to maintain intact its independence in matters which 
international law recognizes to be solely within its jurisdiction.” ™® This vin- 
dicates the authority of the State, but subjects it at the same time to the 
requirements of the law of nations. But if the Court itself has, in the main, 
tempered the interpretation of sovereign powers, there have been dissenting 
judges whose views have been more extreme.”® 


™ Territorial Jurisdiction of the International Commission of the River Oder, Judgment, 
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When determining whether sovereignty exists in a given case the Perma- 
nent Court looks to two criteria, one internal, the other external. A case 
involving both tests came before the Court in the advisory opinion relating 
to the European Commission of the Danube: 


Although the European Commission exercises its functions “in complete 
independence of the territorial authorities” and although it has inde- 
pendent means of action and prerogatives and privileges which are gen- 
erally withheld from international organizations, it is not an organization 
possessing exclusive territorial sovereignty.®° 


By “exclusive territorial sovereignty” appears to be meant “the intention and 
will to act as sovereign, and some actual exercise or display of such au- 
thority” *! (which requirement might have been satisfied in the case of the 
Danube Commission) , combined with the “sole right of decision in all matters 
economic, political, financial or other”; so long as the State remains a 
“separate State, with its own government and administration.” ®* On this 
point, all of the judges, whether majority, dissenting or concurring, were 
agreed in the case of determining whether Austria’s independence would have 
been impaired by the proposed customs union with Germany. Judge Anzil- 
otti, concurring, expressed the concept of external independence as follows: 


. . . the independence of Austria within the meaning of Article 88 [of 
the Treaty of Saint-Germain] is nothing else but the existence of Austria 
. .. as @ separate State and not subject to the authority of any other 
State or group of States. Independence as thus understood is really no 
more than the normal condition of States according to international law; 
it may also be described as sovereignty (suprema potestas), or external 
sovereignty, by which is meant that the State has over it no authority 
than that of international law. . . . Where there is no such relation of 
superiority and subordination [as between a “superior” and an “inferior” 
State] it is impossible to speak of dependence within the meaning of 
international law.§* 


Dissenting judges agreed with that much of the majority and concurring 
opinions, holding that “a State would not be independent . . . if it lost the 
right to exercise its own judgment in coming to the decisions which the govern- 
ment of its territory entails.” ® 

The necessarily close relationship between the tests of internal and external 
sovereignty may cause the effort to distinguish between them to appear inde- 
fensible. Internal sovereignty is the positive aspect of sovereignty: the 
right to govern and to assume domestic jurisdiction. External sovereignty 
is, in one sense at least, a negative aspect in which other and outside forces 


8° Danube Commission, Series B, No. 14, p. 63. (My italics.) In his dissent, Judge 
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are prevented from impairing the exercise of the rights of sovereignty. But it 
seems clear that both of these elements must be present before there can be 
said to be complete sovereignty. Accordingly, Danzig, which for many prac- 
tical purposes has exclusive territorial jurisdiction, is deficient in its ability 
to conduct its foreign relations and must therefore accept additional limita- 
tions upon its freedom of action. This peculiar situation enables Danzig to 
assume many sovereign prerogatives, but on the whole it remains, in the 
Court’s view, sui generis.§5 

For these reasons the jurisdiction of a State is primarily territorial: “It may 
not exercise its power in any form in the territory of another State” (except in 
the case of a permissive rule to the contrary) .8® And because of “‘the absence 
of any territorial sovereignty upon the high seas, no State may exercise any 
kind of jurisdiction over foreign vessels upon them.” §* Nevertheless, “the 
territoriality of criminal law . . . is not an absolute principle of international 
law and by no means coincides with territorial sovereignty.” ** The question 
of jurisdiction as defined in the Lotus Case, from which these statements are 
drawn, requires no more than a brief mention in its relation to sovereignty. 
A different aspect of the problem was presented, however, in the Lighthouses 
Case. Did the Turkish Government have power to conclude a contract under 
which private individuals might acquire a concession in territory over which 
the Turkish Government had no actual jurisdiction at the time? The terri- 
tory in question had been Turkish, but at the time of the renewal of the con- 
cession in point was under the military occupation of enemy Powers. Taking 
into consideration the circumstances of the original contract, the primary 
question of territorial jurisdiction was set aside and the Court held “. . . if the 
intention had been to restrict the scope of the contract, as compared with 
the concession in force, the fact would, no doubt, have been expressly 
stated. . . .”8® Forced to logical extremes to substantiate its view, the Court 
looked upon the relinquishment of sovereignty over territory as a question of 
municipal rather than of international law: “In constitutional law nothing 
short of definite cession can produce legal effects prejudicing the rights of the 
lawful sovereign.” 9° While the language is ambiguous, the Court probably 
did not intend to convey the impression that title to territory could change 
only in consequence of a formal transfer by treaty. But for our purposes, it 


% One might expect that the Permanent Court would have placed greater stress than it 
has upon the capacity for the conduct of foreign affairs independently as a test of sover- 
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is sufficient to observe that the Court admits the possibility of sovereignty, in 
international law, being retained over territory over which no jurisdiction 
may, at the moment, be exercised. 


VI 


Some phases of the problem of the relationship between international and 
municipal law have been analyzed above in connection with the scope of inter- 
national law. Three significant aspects of the relationship merit attention at 
this point: Which is the law of superior obligation, the international or the 
municipal? What is the obligation of the State to take positive municipal 
action for the redemption of its international obligations? To what extent 
has the doctrine of incorporation been recognized? 

A greater degree of logical consistency is found in the Court’s jurisprudence 
on these questions than on some others. A strict juridical dualism is ad- 
hered to, each system of law being relegated to its proper plane, relatively non- 
porous compartments being set up between them. A common denominator, 
however, attributes to each system the characteristics of true law; hence it is 
possible to think in terms of the relationship between two systems of law. 

1. States may reserve a vast number of subjects for their own exclusive 
legislation, but whenever the State legislates upon a subject which has been 
brought under the control of international law, whether by custom or treaty, 
the municipal law may not stand in the way of the international obligation. 
A State may not be permitted to assert the superiority of its own law over the 
rule of international law. In the case of The Wimbledon this was made clear 
with respect to the German neutrality order: no matter what rights Germany 
may have had to protect her neutrality under normal conditions, she could 
not assert this right if her international obligations prescribed a different 
course.°t_ What was said there with respect to a specific type of municipal 
legislation has been confirmed in general terms elsewhere, as in the case of the 
Greco-Bulgarian Mixed Communities: “It is a generally accepted principle 
of international law that in the relations between Powers who are contracting 
Parties to a treaty, the provisions of municipal law cannot prevail over those 
of a treaty.” ®* Therefore, in the Zones Case, it was plainly made clear that 
“France cannot rely on her own legislation to limit the scope of her inter- 
national obligations.” % 

When, however, there comes before the Court a question of the validity of 
action undertaken in municipal law, it does not assume the responsibility of 
interpreting the municipal law if any other alternative is possible. The 
Polish legislation which was involved in the controversy over German In- 
terests in Polish Upper Silesia was not, as such, construed by the Court. 
“Municipal laws are merely facts which express the will and constitute the 


Series A, No. 1, p. 29: ‘In any case a neutrality order, issued by an individual State, 
could not prevail over the provisions of the Treaty of Peace.” 

% Advisory Opinion, July 21, 1930, Series B, No. 17, p. 32. 

% Zones Order, 1930, Series A, No. 24, p. 12. 
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activities of States”; what the law on the books may mean may prove an 
irrelevant consideration: “but there is nothing to prevent the Court’s giving 
judgment on the question whether or not, in applying that law, Poland is act- 
ing in conformity with its obligations toward Germany under the Geneva 
Convention.” ®* In view of this, the Court’s interest in municipal law, when 
in conflict with international law, does not terminate simply because the terms 
of the municipal law may satisfy the international obligation; what is more 
important is that in the actual administration of whatever laws may have 
been enacted no violence should be done to the international obligation. 
From this it may be deduced from the Court’s statement in the Chinn Case 
that it was “evident that the fundamental issue in the present suit is the law- 
fulness or otherwise under international law of the measures taken [by the 
Government of the Belgian Congo] in 1931” ® that it had in mind not only the 
legislation that had been enacted, but also the administrative measures 
through which it had been enforced. This emphasis upon regarding munici- 
pal law and its administration as a unit was also brought out in the ChorZ6w 
Factory (Merits) Case.°* That the rule may also work to the advantage 
of the territorial sovereign was demonstrated in The Lotus. The validity, 
in the light of international law, of a prosecution under Article 6 of the Turk- 
ish Penal Code was held to be irrelevant if there were other articles of the 
code capable of being validly invoked for the same prosecution: 


The fact that the judicial authorities may have committed an error in 


their choice of the legal provision applicable to the particular case and 
compatible with international law only concerns municipal law and can 
only affect international law in so far as a treaty provision enters into 
account, or the possibility of a denial of justice arises.%” 


This results from the Court’s lack of interest in the forms and administration 
of municipal law except as these may, in fact, lead to action destructive of 
international obligations. The repeal of unfavorable legislation is therefore 
not necessary; but its enforcement must be discontinued. 

2. The corollary to the principle that municipal law may not be in conflict 
with international law is found in the requirement that States must enact 
municipal legislation if, and when, such enactment is necessary for them to 
enforce their international obligations. The Court felt that Article 18 of the 
Convention of Lausanne of January 30, 1923, merely laid “stress on a principle 
which is self-evident, according to which a State which has contracted valid 
international obligations is bound to make in its legislation such modifica- 
tions as may be necessary to ensure the fulfillment of the obligations under- 
taken.” °§ This had also been the view of Judge Finlay, dissenting from the 


% Series A, No. 7, p. 19. % Series A/B, No. 63, p. 77. 

% Series A, No. 17, p. 33. 87 Series A, No. 10, p. 24. 

%8 Exchange of Greek and Turkish Populations, Advisory Opinion, Feb. 21, 1925, Series 
B, No. 10, p. 20. 
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advisory opinion on the Acquisition of Polish Nationality.°® It may also 
happen that in order to execute its international obligations a State will be 
required to set up a special régime in which the individuals protected will 
obtain a greater number of privileges than the nationals of the territorial 
State. International standards necessitate satisfactory municipal legisla- 
tion. To the Czechoslovakian argument in the case of Peter Pazmany Uni- 
versity the Court replied that on several occasions it has “expressed the 
opinion that a measure prohibited by an international agreement cannot be- 
come lawful under that instrument simply by reason of the fact that the State 
concerned also applies the same measure to its own nationals.” 1°° With the 
requirement that “international standards” be satisfied, we have been made 
familiar through a series of cases on the general responsibility of States; but 
with the multiplication of post-war treaties relating to minority rights, the 
doctrine enters upon a new phase of its evolution. 

3. The judgment in the case of the Statute of Memel is sufficient to indicate 
that to the Permanent Court of International Justice international law is not 
to be regarded as completely incorporated into municipal law. Even though 
States may be under obligation not to enforce municipal law when in conflict 
with the international, or may be required to enact municipal legislation to 
enforce the international obligation, this does not imply full incorporation. 
The point was clearly made in the Court’s reply to the sixth point presented 
in the special agreement: Did the Governor have authority to dissolve the 
legislative chamber in Memel Territory? Under the convention in force, 
the Court held that the Governor had exceeded his authority in dissolving 
the Diet and that the act of dissolution, so far as international law was con- 
cerned, was invalid. But the Court did “not thereby intend to say that the 
action of the Governor in dissolving the Chamber, even though it was con- 
trary to the treaty, was of no effect in the sphere of municipal law. This is 
tantamount to saying that the dissolution is not to be regarded as void in the 
sense that the old Chamber is still in existence, and that the new Chamber 
since elected has no legal existence.’ 

The Statute of Memel Territory, while originally an act of municipal legis- 
lation adopted by Lithuania, had been given international effect by reason 
of the Paris Convention of May 8, 1924, to which it was added as Annex I. 
Article 16 of the convention provided that Annex I, inter alza, “shall be con- 
sidered for all purposes as constituting an integral part thereof.” In conse- 
quence it was felt that “the Statute of Memel must be regarded as a conven- 
tional arrangement binding upon Lithuania, and that it must be interpreted 
as such”; 1° that the Court’s “function in the present case is limited to that 
of interpreting the Memel Statute in its treaty aspect.” 19% This is quite 
different from holding that the Memel Statute, in and of itself, creates a rule 


99 Series B, No. 7, p. 26. 100 Series A/B, No. 61, p. 243. 
101 Series A/B, No. 49, p. 336. 102 Tbid., p. 300. 103 Tbid., p. 336. 
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of international law; or that a State may necessarily, by its own legislation, 
impose upon itself an international obligation. In its “treaty aspect” the 
Memel Statute assumes a distinctive legal character quite apart from its 
character as municipal legislation. The provisions of the parallel rules of law 
(the Statute in its treaty and municipal aspects) may be identical, but there 
the resemblance ceases: origins, sanctions and legal character vary greatly. 
This is the familiar doctrine of “transformation” whereby, as between the 
two legal orders, there is created a uniformity in substance, alone, without 
any other consequence. Thus the Court adheres rigidly to the dualistic con- 
cept of law which posits an impassable barrier between the two systems of 
law, whether they be parallel and of equal force, or in a relation of supremacy 
and subordination. No process comparable to legal osmosis makes possible 
a seepage through the barrier that separates them. Hence, if identical rules 
appear to be common in both systems this is the result of a carbon copy. 
This is not inconsistent with what has already been said respecting the 
rights of individuals in international law. The concept of two separate legal 
orders is maintained so long as the Court defines the capacity of individuals 
to acquire rights directly under international law. Nor does this dualistic 
concept prevent the Court from passing judgment upon municipal legislation 
when its application has given rise to an international controversy. Munici- 
pal law does not provide the Court with a source from which a rule of inter- 
national law is to be derived; even in the sense of Article 38 of its Statute, 
municipal law is only evidence of a broader principle. Municipal law re- 
mains simply a fact to be established. The Court had much to say on this 
point in its judgment in the Serbian and Brazilian Loans Cases. Its duty to 
exercise its jurisdiction could not be affected “in the absence of a clause in the 
Statute on the subject, by the circumstance that the dispute relates to a ques- 
tion of municipal law rather than to a pure matter of fact.” 1°* Even where, 
as in these two cases, the Court had been authorized to determine the mean- 
ing of municipal legislation, it could not presume complete knowledge or 


authority: 


Once the Court has arrived at the conclusion that it is necessary to apply 
the municipal law of a particular country, there seems no doubt that it 
must seek to apply it as it would be applied in that country. . . . While 
the Court is authorized to depart from the jurisprudence of the municipal 
courts, it remains entirely free to decide that there is no ground for at- 
tributing to the municipal law a meaning other than that attributed to it 
by that jurisprudence. 


In the Serbian Loans Case the Court took occasion to elaborate upon the 


reasons for its refusal to develop an independent interpretation of the munici- 
pal law: 


104 Serbian Loans, Series A, No. 20, p. 19. 
1% Brazilian Loans, Series A, No. 21, pp. 124-5. 
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For the Court to undertake its own construction of municipal law .. . 
would not be in conformity with the task for which the Court has been 
established and would not be compatible with the principles governing 
the selection of its members. . . . It is the French legislation, as applied 
in France, which really constitutes French law, and if that law does not 
prevent the fulfillment of the obligations in France in accordance with 
the stipulations made in the contract, the fact that the terms of the legis- 
lative provisions are capable of a different construction is irrelevant.! 


Nevertheless, this conception of its réle did not prevent the Court, in the 
Lighthouses Case, from entering upon an independent interpretation of the 
meaning of certain provisions of Turkish constitutional and civil law, or from 
arriving at a construction of them which might, or might not, have been in 
conformity with their interpretation in Turkey.1% 

In the Memel and Serbian and Brazilian Loans Cases noted, the Court ap- 
plied the dualistic concept to the relationship between international law and 
various acts of municipal legislation. In the advisory opinion on the Treat- 
ment of Polish Nationals in Danzig, a national constitution was assimilated to 
other kinds of municipal legislation in so far as its relationship to interna- 
tional law was concerned. In the Court’s opinion 


the fact that the legal status of Danzig is sui generis does not authorize 
it to depart from the ordinary rules governing relations between States 
and to establish new rules for the relations between Poland and Danzig. 
. . . With regard to Poland, the Danzig Constitution, despite its peculi- 
arities, is and remains the Constitution of a foreign State. . . . It is not 
the Constitution and other laws, as such, but the international obligation 
that gives rise to the responsibility of the Free City.1°8 


Recently the Court was required to determine, upon request of the Council, 
whether two drastic decrees adopted by the Senate of Danzig on August 29, 
1935, were compatible with the Constitution of the Free City. It first pro- 
ceeded to establish jurisdiction by demonstrating that while the problem of 
interpreting the Danzig Constitution was “primarily an internal question of 
the Free City,” the existence of a guarantee under auspices of the League of 
Nations sufficed “to establish the international element.” 


This element is not excluded by the fact that, in order to give the 
opinion for which it is asked, the Court will have to examine municipal 
legislation of the Free City, including the Danzig Constitution.’ 


Upon an elaborate interpretation of the results likely to follow from the ap- 
plication of the decrees, the Court advised the Council that they did, in fact, 
deprive individuals of their rights under the Constitution. Incorporation 


106 Series A, No. 20, p. 46. 107 Series A/B, No. 62, pp. 20-24. 

108 Feb. 4, 1932, Series A/B, No. 44, pp. 23-25. 

109 Consistency of Certain Danzig Legislative Decrees with the Constitution of the 
Free City, Advisory Opinion, Dec. 4, 1935, Series A/B, No. 65, p. 50. 
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into the municipal law of Danzig of the guarantee clause, Art. 103 of the 
Treaty of Versailles, was not necessary for it to be given the effect of a 
standard to be observed in the municipal practice of the Free City." 


1° Judge Anzilotti, his reputation as the “dissenter” of the Court now firmly estab- 
lished, objected to the jurisdictional conclusion. “The fact that the Court’s opinion 
has been sought on a question which relates to the municipal law of a particular country, 
apart from any question of international law or of an international dispute, suffices, 
in my view, to justify the Court in declining to give its opinion.” Jbid., pp. 62-63. 
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COMPETENCE TO BIND THE STATE TO AN INTERNATIONAL 
ENGAGEMENT 


By CHARLES FAIRMAN 


Brandeis Research Fellow, Harvard Law School 


I 


The purpose of this article is to inquire what is requisite to bind the state 
to an international engagement. We might ask what is the international 
effect of constitutional limitations on the power to make treaties, thus coming 
directly to the most controverted aspect of the problem. But there are also 
less formal agreements, as well as unilateral acts, all falling within one great 
category of negotia juris whose common characteristic is that they express 
the will of a state or states. In the following discussion we shall say simply 
“act,” meaning thereby an official act whose purpose is to create, vad or 
extinguish rights in international law. 

To say that an act emanates from the will of a state calls for a word of 
explanation. It is obvious that the state—an ideal entity—can act only 
through natural persons. When we say “state” we call to mind a social 
phenomenon, one of whose characteristics is a government making decisions 
in the name of the whole community. The functions of the government may 
be discharged by various organs, each competent to act for the state in certain 
kinds of business. So the assertion that the state wills can only refer to the 
willing of the authorities who are competent in that behalf. 

From time to time we read in the judgments of the Permanent Court of 
International Justice a brief conclusion to the effect that, having regard to 
certain facts, the court cannot doubt that a certain expression constituted 
an engagement binding on the state. So far as appears, there is no research 
to see whether the representative was authorized by his domestic law—a 
circumstance which might suggest that the court does not consider the inquiry 
relevant. Over against this stands the fact that where absolutism has given 
place to a constitutional régime, governments are subject to internal re- 
straints. And if, as Schiicking and Wehberg suggested,! it is desirable to 
give a democratic orientation to international law, then some account should 
be taken of the interest every nation has in assuring respect for the constitu- 
tional limitations it has imposed on its representatives. In seeking a govern- 
ing principle, we find that the judgments of the courts are not so numerous, 
nor the record of state practice so unequivocal, as to lead us to a firm con- 
clusion. We must proceed on principle, using as points of control such propo- 
sitions as seem established by practice. On the particular question whether 


1 Die Satzung des Vélkerbundes, 3rd ed. (1931), I, p. 308. 
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a treaty concluded in disregard of constitutional provisions is none the less 
binding jure gentium there is an extensive literature, particularly in German 
and Italian.2 And henceforth every discussion must take account of Pro- 
fessor Garner’s report and draft convention on the law of treaties in the 
Harvard Research in International Law.® 


II 


International law, as now generally envisaged, presupposes the existence 
of independent states. It takes them as it finds them, imposing no form of 
polity or organization. It is concerned with their relations inter se. In 
particular, it attributes certain effects to declarations of their will. How that 
will is formed is not a matter determined by international law. The totality 
of political power may be concentrated in the person of an Autocrat of all 
the Russias. Or decisions may be reached by a process of popular referen- 
dum. Or the constitution may establish a limited representative government. 
These are matters to be worked out within the nation, whether by ready assent 
or by compulsion. A nation is free to disregard what purports to be its 
fundamental law: it may acquiesce when Napoleon puts the constitution in 
his pocket. What 7s the public law of any state would seem to be a question 
of fact in international law. This observation will later appear to be of some 
importance. 

In studying transactions between states we are concerned with two ideas: 
capacity and competence. By capacity in international law we mean the 
aptitude of a person to the enjoyment and exercise of rights under that law. 
This is an attribute of the state as an international person, and does not inhere 


2 Von Mohl, Das deutsche Reichsstaatsrecht (1873), p. 303ff; Meier, Uber den Abschluss von 
Staatsvertrdgen (1874); Gorius, “Das Vertragsrecht des Deutschen Reichs,” Hirth’s Annalen des 
Deutschen Reichs, 1874, pp. 759-72; Proebst, “‘Der Abschluss vélkerrechtlicher Vertrdge durch 
das Deutsche Reich und dessen Einzelstaaten,’’ tbid., 1882, pp. 241-328; Unger, ‘“‘Ueber die 
Giiltigkeit von Staatsvertrdgen” in Grunhiit’s Zeitschrift fiir das Privat- und Offentliche Recht 
der Gegenwart, 1879, Vol. 6, pp. 349-56; Tezner, “Zur Lehre von der Giiltigkeit der Staatsver- 
trdge,” ibid., 1893, Vol. 20, pp. 120-81; Jellinek, Gesetz und Verordnung (1887); Seligmann, 
Abschluss und Wirksamkeit der Staatsvertrdge (1890); Haenel, Deutsches Staatsrecht (1892) 
Vol. 1, p. 537ff; Nippold, Der vélkerrechtliche Vertrag (1894), p. 112ff; Heilborn, Das System 
des Vélkerrechts (1896), p. 138ff; Laband, Das Staatsrecht des Deutschen Reiches, 4th ed. 
(1901), Vol. 2, p. 122ff; Schoen, ‘‘Die vélkerrechtliche Bedeutung staatsrechilicher Beschrankun- 
gen ...,” Zeitschrift fiir Vilkerrecht und Bundesstaatsrecht, 1911, Vol. 5, pp. 400-31; Range, 
Der Abschluss der Staatsvertrdge (1912), p. 24ff; Bittner, Die Lehre von den vélkerrechtlichen 
Vertragsurkunden (1924), p. 81ff; Hatschek, Deutsches und Preussisches Staatsrecht, 2d ed. 
(1930), Vol. 2, p. 547ff; Anzilotti, “‘Volonta e Responsibilita nella Stipulazione dei Trattati 
Internazionali,” in Rivista di diritto internazionale, 1910, Vol. 5, pp. 3-46; Donati, J Trattati 
Internazionali nel Diritto Costituzionale (1906); Basdevant, in Académie de droit interna- 
tional, Recueil des Cours, 15: 539, 574ff; Chailley, La Nature Juridique des Traités Interna- 
tionauz selon le Droit Contemporain (1932), p. 163ff; McNair, “Constitutional Limitations 
upon the Treaty-Making Power,” in Arnold, Treaty-Making Procedure (1933); Wright, 
Control of American Foreign Relations, Ch. 4. 

3 This JourNAL, Vol. 29 (1935), Supplement, p. 653ff. 
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in the organ through which the state acts. Full capacity is the normal condi- 
tion of astate. Yet some international persons are subject to special limita- 
tions, so that what is true of the position of states in general is not true of 
them. Power to bind itself by its act is one of the most important incidents 
of capacity. 

What officer or organ has authority to transact a particular kind of gov- 
ernmental business is a question of competence Competence is deter- 
mined by internal law—written, customary, or both.>This does not mean 
that an officer acting ultra vires cannot engage the international responsibility 
of his state; on the contrary, it is familiar that he may. But so long as we 
are holding to the idea of binding the state by an act of volition, the expres- 
sion of assent must emanate from an authority competent thereto. The case 
of a de facto government—not really an exception at all—will be considered 
later. 

It is important to distinguish between competence to form the will of the 
state in international relations and competence to notify that will abroad,* 
even though, as in Great Britain, the two may be lodged in the same organ. 
For the United States, competence to give the consent requisite to the con- 
clusion of a treaty is vested in the President and Senate, while the ratification 
is the work of the President alone. Now there can be no question that it is 
exclusively for the internal law to appoint the organ or organs by which the 
will of the state shall be formed, and to restrain their competence within such 
limits as seem good. Nor can there be any question that it is exclusively 
for the internal law to say who shall have competence to announce the will 
of the state in international transactions. Whether it speaks through a king, 
a president, or a central executive committee, or by the raucous voice of a 
dictator, is all one to international law. But what if the authority competent 
to announce the will of the state abroad has acted when no valid consent had 
in fact been given? On this point there is a controversy which must be 
examined. 

One clear-cut position is that taken by Heilborn in his System des Vélker- 
rechts.5 It is for each state to choose who shall be its official head> but once 
he is appointed, international law invests him directly with complete author- 
ity to bind the state in international transactions. The rule, it is said, comes 
down from the days of absolutism, when for public purposes the prince was 
the state. Constitutions may have reallocated the authority to form the 
state’s will; but they are impotent to change the law of nations.® 

To this Triepel took exception.?. He is discussing the international and 


*Cf. Anzilotti, loc. cit., § 8. 5 At p. 43. 

* Seligmann had accepted the view that in pre-constitutional times the chief of state had 
this competence jure gentium, but argued that the general introduction of constitutional 
limitations was evidence of the abrogation of the rule. Op. cit., p. 51ff. 

’ Volkerrecht und Landesrecht (1899), p. 235ff. Translated by Brunet, Droit international 
et droit interne (1920), p. 233ff. 
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the municipal law, conceiving their relation as that of two autonomous sys- 
tems. And he comes to the points of contact where there is, so to speak, a 
renvoi from the one to the other. He finds a good example in the matter 
we are discussing. International law accepts the provisions of municipal law 
as to what constitutes an expression of the will of the state. Its principle 
has always been the same: to refer the question of competence to bind the 
state to the state’s own law. It is simply that the answer which internal law 
returns has varied with the development of constitutional limitations. Or 
as Anzilotti once put it, what Heilborn took to be a rule of international 
law was only un principio di diritto costituzionale uniforme® Triepel’s 
conclusion was that if the consent of the state was wanting, the act was 
internationally ineffective. 

Judge Anzilotti has propounded in turn two self-consistent systems for the 
solution of our problem, and in studying the matter anew the writer has found 
that his own thought went through the same evolution. In the essay on 
Volonta e responsibilita nella stipulazione dei trattati internazionali, already 
cited, Anzilotti conceives of the will of the state as something to which the 
participation of all the organs constitutionally appointed is requisite. He 
agrees with Triepel that an act which wants the will of the party must be 
ineffective as an act of will. But that does not necessarily mean that the 
act is anullity. His conclusion was that where the organ competent to speak 
for the state in its international relations made a declaration, it was in any 
case binding: if made with constitutional regularity, as a valid declaration; 
if made in violation of constitutional provisions, then on the basis of the 
state’s responsibility to make good the ultra vires act of its organ. Some 
writers who have accepted this way of looking at the problem have gone on 
to point out that responsibility for an ineffective attempt to exercise the 
agreement-making power of the state might be discharged by some form of 
reparation as well as by specific performance.® 

Further reflection has driven Anzilotti to think of the will of a state (as that 
concept is used in international law) in a different way: “Le droit interna- 
tional impute a |’Etat la déclaration de la volonté de stipuler faite en due 
forme par le chef de |’Etat, sans prendre égard aux dispositions constitution- 
nelles qui, d’une fagon quelconque, limitent sa compétence ou lui imposent des 
devoirs.” 1° The same thought emerges in his dissent in the Eastern Green- 
land Case: 


As regards the question whether Norwegian constitutional law authorized 
the Minister of Foreign Affairs to make the declaration, that is a point 
which, in my opinion, does not concern the Danish Government: it was 


8 Loc. cit., p. 11. 

* Schoen, in Strupp, Wérterbuch des Vélkerrechts, I1, 658, 660; Chailley, op. cit., p. 169 n. 

‘° Cours de droit international (Gidel, trans.) I (1929), p. 366. Adding that other organs 
may be duly authorized to bind the state. 
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M. Ihlen’s duty to refrain from giving his reply until he had obtained 
any assent which might be requisite under the Norwegian laws." 

What then does it mean to speak of the will of the state to be bound? 
Judge Anzilotti starts from the proposition that international law imputes 
to a state the declarations made by its official head (or other appropriate 
officer), and then asks for proof of a special rule making this dependent upon 
constitutional regularity.!2. His colleague, the late Judge Schiicking, adopted 
the premise that there is no consent until all constitutional requisites have 
been complied with, and then asked if any special rule could be proved in 
derogation.!* 

Ill 


We may take it as our guiding principle that treaties are to be concluded 
by the competent authorities of the states or by their representatives, accord- 
ing to their internal law.1* But this is susceptible of divers meanings. It 
may be construed as calling for compliance with all constitutional require- 
ments both as to the formation and the declaration of the state’s consent. 
Or it may mean rather that each high contracting party is to treat only 
with those who are held out by the internal law as competent to act for the 
state in that behalf. The latter is believed to express the sound view (subject 
to certain observations to be made later). In order that two states may be 
brought into agreement, the authority of the one appointed to speak for it in 
international affairs must seek out the corresponding authority in the other. 
To this extent at least each state must take notice of the constitutional provi- 
sions of the other. As Jefferson, whose opinion on such a matter of principle 
is entitled to the highest consideration, explained to M. Genet: 


He (the President) being the only channel of communication between 
the country and foreign nations, it is from him alone that foreign nations 
or their agents are to learn what is or has been the will of the nation, 
and whatever he communicates as such they have a right and are bound 
to consider as the expression of the nation; and no foreign nation can be 
allowed to question it, (nor) to interpose between him and any branch 
of government, under the pretense of either’s transgressing their func- 
tions, nor to make himself the umpire and final judge between them.® 


There is also a useful statement by Secretary Clay recalling to the British 
Government that they well knew that the Constitution made the Senate a 
part of the treaty-making power, and continuing: 


1 Publications of the P. C. I. J., Ser. A/B, No. 53, pp. 91-2. 

2 Cours, I, p. 260. 

13 Annuaire de l'Institut International de Droit Public (1930), pp. 225-7. Cf. Verdross, 
Die Verfassung der V élkerrechtsgemeinschaft (1926), p. 52, and in 30 Hague Academy Recueil 
des Cours (1929), p. 300. 

4 Following the language of the Havana Convention on Treaties (1928). Final Act of the 
Sixth International Conference of American States, p. 135; 4 Hudson, International Legis- 
lation, p. 2378. 

1 Am. St. Papers (For. Rel.), p. 184; 1 Wharton, International Law Digest, p. 586. 
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But it is not believed that there are any inconveniences to foreign powers 
of which they can with propriety complain. To give validity to any 
treaty, the consent of the contracting parties is necessary. As to the 
mode by which that consent shall be expressed, it must necessarily de- 
pend with each upon its own peculiar constitutional arrangement. All 
that can rightly be demanded in treating is to know the contingencies on 
the happening of which that consent is to be regarded as sufficiently 
testified. This information the Government of the United States has 
always communicated to the foreign powers with which it treats, and to 
none more fully than to the United Kingdom of Great Britain and 
Ireland.?¢ 


A most persuasive consideration is this: if the authority designated by the 
internal law to act for the state in a given kind of transaction purports to 
bind his state, either the party to whom the representation is made should 
be able to rely upon it, or else be permitted to determine for itself the exacti- 
tude of the representation. But certainly no such inquiry would be tolerated. 
In 1864, on instructions from Mr. Seward, Mr. Adams gave the requisite six 
months’ notice of intention to terminate the Rush-Bagot agreement. This 
action was “adopted and ratified” by Congress. Before the termination 
became effective, Mr. Seward communicated the willingness of the United 
States that the arrangement should remain in force. The British Govern- 
ment asked for assurances whether this was intended as a formal withdrawal 
of the notice. Commenting later on this episode, Mr. Foster observed that 
the British Government was incompetent to inquire into the authority of 
the Secretary of State: that was a matter of domestic administration not 
material to the international aspect of the case.17 It is familiar that the 
United States Government has conjured up constitutional impediments on 
occasions when it was unwilling to agree to a proposal, and that these diffi- 
culties may later be withdrawn as by magic.1® But the exactitude of such 
statements seems never to be debated. 

In the Northeastern Boundary dispute, after the award of the King of the 
Netherlands had been abandoned, the question was whether once more 
to establish the line of 1783 or to substitute some conventional line. 
For years the position taken on the American side was that “the General 
Government is not competent to negotiate, unless perhaps on grounds of im- 
perious public necessity, a convention line involving a cession of territory to 
which the State of Maine is entitled, . . . without the consent of the State.” ?° 
This view was not questioned by the British Government 2° which, on the 


165 Am. St. Papers (For. Rel.), p. 783; 3 Wharton, op. cit., p. 11. 

17 But from the correspondence it seems that the British inquiry was aimed, not at Mr. 
Seward’s authority, but at his meaning in a somewhat imprecise dispatch. House Doc. No. 
471, Vol. 91, 56th Cong., Ist Sess. 

18 Cf. Potter, “Inhibitions upon the Treaty-making Power of the United States,” in this 
Journal, Vol. 28 (1934), p. 456. 

19 Secy. Forsyth, Sen. Doc. 319, 25th Cong., 2d Sess., at p. 15. Cf. ibid., pp. 4, 16, 17. 

20 Speech of Lord Palmerston, Mar. 21, 1843, 67 Hansard 1162, at 1180. 
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other hand, was ready to rely on assurance from the Secretary of State that 
he had constitutional authority to agree on a new line. When Secretary 
Webster (who had never entertained the narrow view of the national treaty- 
making power professed in earlier administrations) came to the State De- 
partment he explained to the Governor of Maine: 


The English Govt cannot treat with us about a compromise, unless we 
say we have authority to consummate what we agree to; & although I 
entertain not the slightest doubt of the just authority of this Gov‘ to 
settle the question by compromise, as well as in any other way, yet in 
the present posture of affairs, I suppose it will not be prudent to stir, in 
the direction of compromise without the consent of Maine.”! 


The fact that he did secure the assent of commissioners for Maine and Massa- 
chusetts before signing the treaty of 1842 is attributable solely to considera- 
tions of domestic politics. The upshot of the case is that the British Govern- 
ment relied without question on the assurances of the American Government 
as to whether it was in a position to make a boundary treaty. 

There is a further difficulty with the view that it rests with each high con- 
tracting party to assure itself that constitutional requirements as to the forma- 
tion as well as the declaration of the state’s consent have been complied with. 
How can it be done? The fundamental law may require the consent of a 
parliamentary body, acting by some special majority. How could the diplo- 
matic agent of another high contracting party establish whether the body 
had in fact acted, perhaps in secret session, and by the requisite majority? 
There seems no adequate alternative to the acceptance of the solemn as- 
surance of the chief of state or other appropriate authority. Then there is 
another consideration. Even if it did rest upon each contracting party 
to demand proof that all constitutional requirements had been met, how could 
a party by accession ascertain the fact? It was not privy to the negotiations, 
and may not even have diplomatic relations with some of the original 
signatories. 

When one turns to the doctrinal writers, there is a preponderance of author- 
ity for the view that competence to bind the state is determined by its funda- 
mental law.??_ But this may signify either (1) that international law inquires 
of the domestic law who is competent to speak for the state in foreign affairs, 
or (2) that international law looks behind a declaration fair on its face to 
inquire whether the act was in all points valid according to domestic law. 
David Dudley Field appears to have held the first view: “The consent of a 
nation to a treaty can be signified with effect only in the form, and through 


*t Writings and Speeches of Daniel Webster, XIV, p. 595. Cf. ibid., XIV, p. 277; XV, 
pp. 119, 121. 

*2 It should be recalled that the older writers could have not thought precisely of our prob- 
lem, which is largely an incident of democratic constitutional government, but were rather 
concerned with the question whether there was a duty to ratify the promise made by a 
plenipotentiary. 
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the executive or other department, authorized by its law, or through its public 
minister duly empowered.” 2% Bluntschli referred to the internal law for 
quite another purpose: 
Le chef de l’Etat, lorsqu’il est tenu par la constitution d’obtenir le con- 
cours et l’assentissement des corps représentatifs (Sénat, Parlement, 
Conseil fédéral, Chambre des députés), n’est pas considéré, en droit 
international, comme capable d’engager |’Etat par un traité conclu sans 
ce concours et sans cet assentissement.** 

Bittner > reached the conclusion that parliamentary assent required by 
domestic law was nevertheless not essential to the international validity of a 
treaty. This view was based on a conscientious examination of state archives 
at Vienna, showing a relatively infrequent stipulation of such assent in full 
powers, in the text of treaties, and in instruments of ratification. A conclu- 
sion based on such objective data is entitled to great weight, but respectable 
considerations have been advanced against it.2® While express reference to 
parliamentary action is significant, the converse does not hold true. Espe- 
cially must one recall how diplomatic drafting is always influenced by tradi- 
tion, e.g., the necessity of securing ratification was recognized even before 
this was reserved in full powers.?7_ Nor can a conclusion be deduced from a 
failure to recite in the text of the treaty that the ratification must be effected 
according to the respective constitutions.28 As to forms of ratification, a 
reference to constitutional procedure is not to be looked for in the case of 
Great Britain, for instance, because the Crown itself is competent; nor would 
one expect the Foreign Office of Japan, Fascist Italy, or Imperial Germany 
to make any such reference. But the instruments of ratification of France, 
the United States, Switzerland, and Brazil, for example, are explicit in their 
mention of legislative approval.?® 

Nor does the jurisprudence of the League of Nations return a conclusive an- 
swer to our question. First there was the enigmatic position of the Argentine 
Republic,®° whose name appeared in the Annex to the Covenant in the list of 


23 Outlines of an International Code, Art. 190. 

* Le Droit International Codifié (Lardy, trans.), Art. 404 bis. 

2 Op. cit., p. 81ff. 

2% F.g., by Chailley, op. cit., p. 188ff. 

27 Satow, A Guide to Diplomatic Practice, 3rd ed. (Ritchie), secs. 133, 721. Apparently 
even now the Rumanian form makes no reference to ratification. Jbid., sec. 139A. 

28 F.g., the treaty of non-aggression, U.S. S. R.-Lithuania, of Sept. 28, 1926 (de Martens, 
Noweau Recueil Général, 3rd ser., Vol. 20, p. 4), and the protocol of May 6, 1931, by which 
it was prolonged (ibid., Vol. 29, p. 4), provide simply for ratification, while the same Powers 
in their convention on the definition of aggression, July 5, 1933 (ibid., Vol. 29, p. 40) stipu- 
late for ratification ‘‘conformément 4 leur législation respective.” 

2° Satow, op. cit., secs., 728, 730; Masters, International Law in National Courts, p. 92n; 
Genet, Traité de diplomatie et de droit diplomatique, Vol. 3, sec. 1463. 

8° The history of its relations with the League is traced in Kelchner, Latin American Rela- 
tions with the League of Nations (1930), pp. 46-9, 91-103, and by Hudson, “The Argentine 
Republic and the League of Nations,” this JourNa, Vol. 28 (1934), p. 125. 
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“States invited to accede to the Covenant.” Prior to the coming into force 
of the Treaty of Versailles and the other peace treaties, the Argentine Gov- 
ernment had, on July 18, 1919, made a premature attempt to adhere un- 
reservedly to the Covenant.*4 Then on July 29, 1919, in the course of an 
exchange of notes with Sir Eric Drummond, the Argentine Minister at Paris 
had informed him that “the Government of the Argentine Republic adheres 
to the League of Nations, and it will ratify this adhesion as soon as the Cham- 
bers have given their approval. The Secretariat General of the League of 
Nations will be officially advised of this in due course.” °? But when the 
invitation to accede was formally extended, the Argentine Government com- 
municated its ratification without any reservation of legislative approval. 
A delegation was appointed to the First Assembly, where it played a con- 
spicuous part and then withdrew when its proposals were not promptly 
adopted. Thereafter Argentina participated in some League activities. At 
Buenos Aires the Congress appropriated funds to defray the annual quota to 
the League budget, but deferred action on the question of approving accession. 
The executive branch of the government, at least, seems throughout to have 
maintained that from the point of view of international law, Argentina was 
a member of the League.** Finally, on September 26, 1933, the Argentine 
Foreign Minister was able to inform the Secretary General that the Congress 
had “sanctioned . . . our country’s accession to the League of Nations, at 
the same time approving the Covenant in accordance with the constitutional 
powers of Congress, which gives legal validity to the international tie which 
will henceforth bind us together.” 34 

Was Argentina a member of the League between 1920 and 1933? Professor 
Hudson concludes that an affirmative answer “seems possible,” either because 
the declaration of accession was binding (from the implications of the Eastern 
Greenland decision) or perhaps on the ground that its conduct estopped the 
Republic from denying the obligation, or constituted a tacit acceptance of 
League membership. It seems that conduct may constitute a tacit acces- 
sion to a treaty,°* and since the Republic acted throughout as a member, we 
cannot on the basis of this case draw any conclusion as to what the position 
would have been if the accession had not been followed by such conduct. 

The case of Luxemburg is likewise equivocal. The Grand Duchy was not 


31 League of Nations Official Journal, 1920, p. 13. 3? Translation, from ibid., p. 14. 

33 However, the Covenant does not appear among the Tratados y Convenciones Vigentes en 
la Nacién Argentina published by the Ministerio de Relaciones Exteriores y Culto in 1926. 

* Translation from League of Nations Document A. 30. 1933. 

% Loc. cit., p. 133. In the Serbian Loans Case the Permanent Court of International 
Justice said there was no basis for invoking the Anglo-Saxon doctrine of estoppel where the 
debtor state had not changed its position in reliance on a clear and unequivocal representa- 
tion by the bondholders. Ser. A, Nos. 20/21, pp. 38-9. This suggests that the doctrine 
might be applied under other circumstances. 

* Implication from the judgment concerning German Interests in Polish Upper Silesia, 
Ser. A, No. 7, p. 28. 
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one of the states invited to accede to the Covenant. However, its govern- 
ment made a request for admission on February 23, 1920.87 The communi- 
cation was peculiar in that it expressed the desire of Luxemburg to maintain 
a neutralized position within the League. When it was evident that special 
terms would not be granted, the Luxemburg delegation at Geneva withdrew 
its reservation, so that its application was unconditional. At the same time 
it pointed out that admission would involve constitutional changes which the 
government undertook to propose to the Legislative Assembly.2& On Decem- 
ber 4, 1920, the Assembly voted to admit Luxemburg.*® But no delegation 
appeared on the floor at the First Assembly. And in acknowledging the 
Secretary General’s notification of admission the Minister for Foreign Affairs 
replied: “Le Gouvernement grand-ducal s’empressera de saisir sans retard 
le pouvoir législatif d’une proposition tendant & faire consacrer la dérogation 
qui est apportée a la neutralité du Grand-Duché par les obligations dérivant 
du Pacte de la Société des Nations.” #® But the Parliament deferred the 
question of approving accession and the related matter of repealing the con- 
stitutional provision declaring the neutrality of the Grand Duchy. In a 
letter of April 25, 1921,*1 the Foreign Minister asked for “the opinion of the 
Secretary General, and if necessary of the Council of the League, on the pro- 
visional status of the Grand-Duchy with regard to its rights and obligations 
in respect of the League of Nations during the transitional period pending 
the revision of the Constitution.” A letter of May 20 drew attention to the 
circumstances which had prevented the government from obtaining parlia- 
mentary ratification of the Grand Duchy’s entry into the League. The Secre- 
tary General took the position that Luxemburg was already a member and 
was under a duty to bring its legislation into conformity with its League obli- 
gations. And at its meeting of June 21, 1921, the Council adopted a resolu- 
tion to the same effect: 


The admission of the Grand-Duchy of Luxemburg into the League of 
Nations was final and absolute. It was based on a request, the only 
reservation of which was withdrawn by the authorized representatives 
of the Grand-Ducal Government. The rights and obligations of Luxem- 
burg, as Member of the League of Nations, result directly and exclusively 
from this admission. Though it is incumbent upon the Grand-Ducal 
Government to take without delay all necessary steps to bring the con- 
stitution and legislation of the Grand-Duchy into conformity with its 
international obligations, yet there can be no question, from the point 
of view of the League of Nations, of a provisional status of the Grand- 
Duchy so far as concerns its rights and obligations with regard to the 
League of Nations during the transitional period up to the completion 
of the revision of the Constitution. These rights and obligations have 
been established once and for all by Luxemburg’s entry into the League 


of Nations. 
*” Records of the First Assembly, C II, p. 225. 38 Tbid., C II, p. 226. 
*9 Jbid., P., p. 586. 4° League of Nations Official Journal, 1921, p. 96. 


“ Jbid., pp. 706-8. 
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This action was brought to the attention of the Second Assembly,‘? where 
Luxemburg was represented. 

We are here concerned with Luxemburg’s position in relation to the League, 
not its status as a neutralized state in so far as that status remains compatible 
with League membership.** It is submitted that the attitude of the Secretary 
General and the Council was not well founded in law. Before and after the 
vote of admission, the Government of the Grand Duchy made it clear that 
on its side parliamentary action was requisite. Such action in advance of 
the application was hardly to be expected, since the delegation evidently came 
to Geneva to bargain for a special status within the League. What is more, 
it was not clear that so small a state would be considered eligible. The 
Grand Ducal Government did not give, as did that of Argentina, a declara- 
tion of accession without condition. But if the mere application, followed by 
a vote of admission, did not constitute a binding obligation, the fact remains 
that the Grand Duchy has acted as a member since 1921, that it did not 
protest against the Council’s resolution quoted above, and that the Parliament 
has appropriated for the payment of League dues. As with Argentina, we 
may perhaps say that by its conduct it is estopped from denying the obliga- 
tions of membership, or, better, conclude with Schiicking and Wehberg that 
this constitutes a tacit ratification of the Grand Duchy’s entry into the 
League and a renunciation of its neutrality in so far as it is incompatible with 
the obligations of League membership.** 

When the question of the protection of Bulgarian minorities in Greece was 
before the Council at its meeting on September 29, 1924, M. Politis presented 
the text of an agreement he had reached with the Bulgarian representative, 
which he asked the Council to accept.*® One clause provided that “the 


42 Records of the Second Assembly, P., p. 102. 

43 Evidently Luxemburg has done what it could to save whatever rights it still has under 
the treaty of 1867, whereby it was neutralized. (57 Br. and For. State Papers, p. 32.) It 
has maintained the position that its neutrality, both by international and by constitutional 
law, is unimpaired, in communications to the League of Nations. League of Nations Of- 
ficial Journal, 1925, p. 636; Document C. 683. M. 289. 1931. IX. Cf. preamble of Treaty of 
Conciliation and Judicial Settlement, of April 15, 1932, between Italy and Luxemburg. 142 
League of Nations Treaty Series, p. 119. Wehrer, “La politique de securité et d’arbitrage du 
Grand-Duché de Luxembourg,” in Rev. de Droit int. et Légis. comp., 1932, 3d ser., XIII, 
326-366, 641-663, esp. p. 360ff; same, ‘‘Le statut de Luxembourg et la société des nations,” in 
Rev. Gén. de Droit int. pub., 1924, XX XI, 169-202; Schiicking and Wehberg, op. cit., I, p. 
307; Strupp, in his Wérterbuch des Vélkerrechts, I, p. 859. 

“ Op. cit., I, pp. 266-7, 308. The Government of Venezuela declared its accession to the 
Covenant subject to congressional ratification. League of Nations Official Journal, 1920, 
p. 259. It appears that legislative approval was given on June 25, 1920, and that the execu- 
tive ratified the accession on Oct. 12, 1920. Tratados Publicos y Acuerdos Internacionales 
de Venezuela (Caracas, 1925), II (1900-1920), p. 584. 

When Bulgaria was admitted to the League there was no official action by the Sobranje, 
but a tacit approval may be spelled out of its acquiescence in the announcement made to it 
by the Prime Minister (Schiicking and Wehberg, I, p. 305). 

4 League of Nations Official Journal, 1924, pp. 1351, 1599. 
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stipulations of the present scheme will come into force as soon as they have 
been approved by the Council of the League of Nations”—that is, before it 
had received the approval of the Greek National Assembly. This protocol 
was approved, and was signed by M. Politis, by the President of the Council, 
and by the Secretary General. By a note of February 11, 1925, the perma- 
nent Greek representative accredited to the League of Nations informed the 
Secretary General that the parliament had rejected the protocol, and asked 
that the matter be placed on the agenda for the next session of the Council.*® 
At its next meeting the Council adopted a report to the effect that, “although 
this document at the moment of signature, so far as the Council is concerned, 
assumed the character of a complete legal agreement, the Council does not 
desire to impose on Greece any new obligations . . .”—thus inferentially 
upholding the Greek position.** 

The Seventh, Tenth, and Eleventh Assemblies considered measures for 
expediting the ratification of conventions concluded under League auspices,*® 
and in 1930 a committee of eight made a report on the subject.*® There was 
considerable discussion of the advisability of making available an authentic 
interpretation of the provisions on treaty-making in the fundamental law of 
each country. But one scans the record in vain for evidence of a consensus 
of opinion on whether a ratification given in disregard of constitutional 
limitations would be ’-inding. The Eighth Assembly was invited by the 
Council to consider certain observations of the Swiss Government relative to 
the growing practice of accession subject to ratification.5° A subcommittee 
reported to the First Committee that the practice, while admissible, was one 
which the League should neither encourage nor discourage. It was a means 
of giving moral support to a convention when definitive accession was not 
yet authorized, and was a lever to induce legislative action. But if ratifica- 
tion was not expressly reserved, accession should be “presumed” to be final. 
The Committee discussed whether the presumption was absolute, and while 
there was some clear opinion that it was, we do not know how generally this 
was shared. In the report as adopted by the Assembly, the wording was “if a 
State gives its accession, it should know that, if it does not expressly men- 
tion that this accession is subject to ratification, it shall be deemed to have 
undertaken a final obligation.” 5! This seems to say that the want of the 


6 League of Nations Official Journal, 1925, p. 577, Annex 755. 

47 Official Journal, 1925, p. 479. 

48 Records of the Seventh Assembly, C VI, pp. 13, 14; C II, p. 86; P., pp. 47, 97, 410; 
Records of the Tenth Assembly, C I, pp. 35 ff., 70 ff.; P., pp. 78, 171; Records of the Eleventh 
Assembly, C I, p. 71; P., p. 217. 

49 Official Journal, 1930, pp. 76, 100, 598ff; A. 10. 1930. V. 

50 The Swiss Government had referred to such an accession and queried its legal effect. 
A. 12. 1927. V. Reference by the Council to the Assembly: Official Journal, 1927, p. 373; 
C. 115. 1927. V. Discussion in Eighth Assembly: Records, C I, pp. 8ff, 41; P., p. 141. 

51P., p. 141; A. 95. 1927. V. Cf. the remarks of M. Politis, Records of the Ninth As- 
sembly, C I, p. 66. 
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parliamentary approval required by the constitution does not render the 
accession ineffective. But the language is rather weak. 

Among the subjects tentatively considered by the Committee of Experts 
for the Progressive Codification of International Law was the procedure for 
the conclusion of treaties. M. Mastny’s report ®? suggested that this raised 
the question of the spheres of international and of constitutional law, par- 
ticularly in respect to the concurrence of legislative bodies. He observed that 
the effect of constitutional clauses was highly controversial, and expressed the 
view “that legal relations between States would greatly gain both in security 
and clearness if Governments decided to notify such clauses to one another 
together with the authentic interpretation which they give to them in prac- 
tice.” Comments were elicited from the various governments. Fourteen 
thought the subject appropriate for codification; five were favorable with 
reservations; seven opposed.5? Only one government—the Swiss—took ex- 
ception to the principle of M. Mastny’s proposal. If it were admitted that a 
government could plead the non-observance of some part of its constitution, 
“the result would be that . . . each of the contracting States would have to 
ascertain whether the other State or States had proceeded correctly in ac- 
cordance with their own constitutional law, and they would consequently be 
entitled to raise objection if, in their opinion, some formality had been 
omitted.” The security of international relations required the maintenance 
of the principle that agreements ratified by the executive power of a State 
are binding.®* 

Coming to state practice outside the League, the brief catalog of cases has 
been set down by Basdevant, Chailley, Garner, and McNair. In 1883 the 
Government of Ecuador adhered to the Convention for the International 
Union for the Protection of Industrial Property, without securing the consent 
of the congress as the constitution prescribed. When subsequently the treaty 
was submitted, the legislature refused to approve it. Thereupon the Foreign 
Minister denounced the convention, and the Bureau of the Union considered 
Ecuador as having been bound until the denunciation became effective one 
year later.55 A datum on the other side is the affair of the Western Griqua- 
land Diamond Deposits. President Pretorius of the South African Republic 
signed two compromis with native chiefs submitting a boundary dispute to 
the arbitration of the Lieutenant Governor of Natal. When the award went 
against the Boer contentions, the Volksraad forced Pretorius from office and 
the new president declared the award a nullity on the ground that Pretorius’ 
acceptance of the compromis without legislative assent was incompetent. 
The Governor of the Cape Colony, who was protecting the natives’ interests, 
replied that this was a purely domestic matter. Subsequent events were 


82 League of Nations Document C. 196. M. 70. 1927. V, at p. 105ff. 

53 Jbid., p. 271. The Austrian, Egyptian, and Swedish replies set out their respective 
constitutional provisions. 

4 Thid., p. 253. 55 Basdevant, loc. cit., p. 582 n. 
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governed by considerations quite foreign to the merits of this legal contro- 
versy, which derives its chief interest from Westlake’s note doctrinale con- 
cluding that “en signant seul le compromis, le président Pretorius avait 
dépassé sa compétence. Il avait fait un acte nul. Dés lors, la sentence 
n’avait pas de force obligatoire pour son pays.” ** There is a clause in the 
award concerning the interpretation of the Franco-Swiss commercial con- 
vention of October 20, 1906, which has seemed to some to hold that inter- 
national law will take no notice of constitutional requirements of legislative 
participation in treaty-making; but a close examination shows that the re- 
mark was not directed to this question.5? Joseph-Barthélemy notes that the 
validity of secret alliances entered into by a sovereign in disregard of con- 
stitutional provisions was a question in Balkan politics at the outbreak of 
the World War, notably 4 propos of King Carol’s treaty associating Rumania 
with the Triple Alliance.*® But no legal principle can be deduced from data 
so highly political. 

Then there is the carefully reasoned report of Assistant Secretary Rives, 
which formed the basis of President Cleveland’s award in the arbitration 
between Costa Rica and Nicaragua.5® The Nicaraguan Government sought 
on the ground of various constitutional impediments to avoid a boundary 
treaty ratified in 1858. Mr. Rives held as follows: (1) We may admit the 
correctness of the general doctrine that in determining the validity of a treaty 
made in the name of the state, the fundamental laws of such state must furnish 
the guide for decision. (2) The burden of proof rests on the party which 
alleges this invalidity. Here the Nicaraguan case failed, for Mr. Rives found 
the treaty had been authorized by a constituent assembly which had a 
mandate to amend, and was therefore not bound by, the theretofore existing 
constitution. (3) Mere irregularity in the order of proceedings—e.g., the con- 
tention that legislative approval was given after ratification rather than 
before—is immaterial. (4) Irregularities are cured by subsequent acquies- 
cence or approval. (5) To the contention that the approval was given after 
the time fixed by the treaty for the exchange of ratifications, it was replied 
that at most this afforded a ground of avoidance at the option of the other 
party. In the result, the treaty was held valid. 

Turning back to first principles, the rationale of the matter seems capable 
of statement in the following terms: States owe to one another a duty of 
mutual respect. “The recognition of a state merely signifies that the state 
which recognizes it accepts the personality of the other with all the rights 

\_ and duties determined by international law.” Among these rights is that 


5 De Lapradelle and Politis, Recueil des Arbitrages Internationauz, II, pp. 676, 700, 705ff. 

57 Award of Aug. 3,1912. Text in Rivista di diritto internazionale, 1913, Vol. 7, pp. 518-20, 
with a note by Anzilotti; translation in this JourNAL, Vol. 6 (1912), pp. 995-1002. Discus- 
sion by Chailley, op. cit., pp. 230-2, and by MeNair, loc. cit., p. 8. 

58 Démocratie et Politique Etrangere (1917), p. 118ff. 

59 For. Rel. of the U. S., 1888, pt. 1, p. 459ff. 
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of organizing itself as it sees fit.°° This means, inter alia, that due credence 
will be given to a declaration by the authority which has been put forward 
to speak for the state in international relations: omnia rite esse acta 
praesumuntur. Sir Frederick Pollock regards the rule as qualified only where 
there is “authentic information” as to restraints on competence: 


It is not the business of one government to interpret the constitutional 
limitations of another, or to take notice of them without authentic in- 
formation. Recognition of a foreign government, even if only as a 
de facto government, implies recognition of its Ministers and diplomatic 
representatives as authorized agents. Authorities being once verified 
as in due form, there can be no question of going behind them into mat- 
ters of domestic politics. . . . In the strict theory of international law 
the government of every State is as regards every other State an in- 
divisible and impenetrable monad.* 


Hatschek, whose book is interesting precisely for its discussion of inter- 
national transactions, speaks of the presumption as absolute: 


Only those portions of the constitution have international legal signifi- 
cance whose recognition is involved as a matter of necessity in the recog- 
nition by other states of the state itself. This covers all those provisions 
of constitutional law which go to make up the basis for international 
intercourse, those in fact under which full powers for such intercourse 
are derived. It includes in toto those provisions whereby the head of 
the state is constituted its international representative, and those 
whereby in a federal union competence is apportioned between the indi- 
vidual component states and the central authority .. . 


From the fundamental principle of respect comes 


the rule that a state’s honour must never be put in doubt by an invita- 
tion to its international organs to show proof that they in fact have for 
any particular business in hand the proper authorisation constitutionally 
necessary under the municipal law of their state. . . . 

If, for example, a state asserts that it has obtained from its parliament 
the constitutional authorisation for the conclusion of a treaty, the other 
state, with which it is entering into such treaty, may not go on to make 
inquiry as to the foundation for that assertion. That which gives its 
importance to what is known in international law as the ratification of 
treaties is precisely the fact that it simply closes the door to any such 
investigation.® 


It is submitted that Hatschek’s proposition must be limited by requiring 
bona fides on the part of the state which claims the performance of the under- 
taking. The rule is a deduction from the general duty of respect. But that 
respect is owing to the state itself, not directly to the officers of government. 
It cannot, therefore, justify reliance upon an engagement given by an author- 
ity in patent excess of competence. Since the rule is deduced from general 


6 Arts. 6, 3, Convention on Rights and Duties of States (1933). Final Act of the Seventh 
International Conference of American States. 

6! The League of Nations, 2d ed., p. 100. 

® An Outline of International Law (Manning, trans.), pp. 19-20. 
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principle, when the reason ceases the rule itself must fall. Dr. Baty would 
deny enforcement where the limitation on competence had been disclosed to 
the other high contracting party, or to its plenipotentiary in that negotiation, 
or where the limitation was “notorious to the world” (e.g., the requirement 
of participation by the United States Senate).** Professor Basdevant says 
that where a treaty has been ratified in “manifest violation” of the constitu- 
tion, a signatory, “s’tl invoquait ce traité, manquerait a un devoir interna- 
tional.” ®* Each remark harmonizes nicely with the principles of English 
equity—which is not surprising in a discussion of bona fides in transactions. 
Dr. Baty’s view might be expressed by saying that a party is affected by 
notice, either actual or constructive. And Basdevant’s analysis suggests that 
it may be more precise to say, not that such a treaty is invalid in international 
law, but that there is an equitable defense if the other party should claim its 
execution. This is significant when it is recalled that with a multipartite 
treaty, the fact that a ratification had been given ultra vires might in fact be 
known to some but not to all of the other parties. 

It does not seem proper to distinguish between a ratification that expressly 
recites compliance with constitutional provisions and one without such recital ; 
for in either case regularity is to be presumed. But it might, perhaps, be 
held that where a ratification had been offered under circumstances suggest- 
ing a breach of duty, good faith would require appropriate caution in its 


acceptance. 
IV 


In this view, municipal limits on competence are not without relevance in 
international law, and it becomes important to examine the types of constitu- 
tional provisions relating to international engagements. First, there are pro- 
visions apportioning competence between the central government and the 
member states of a federal union. Without examining the question whether 
international law would recognize internal limitations wholly denying capac- 
ity for certain kinds of international transactions,® we note that occasionally 
entities forming part of one independent state may be endowed with a quali- 
fied power to enter into international engagements.*" / Second, there are pro- 
visions concerning the governmental organs which are to participate in the 
making and enforcement of treaties. These dispositions are of three types: 
(a) those fixing competence; ®* (b) those which are directory to the com- 


6 The Canons of International Law (1930), p. 418ff. * Loc. cit., p. 581. 

% The statute of the I. L. O. expressly recognizes that the competence of a federal govern- 
ment may be limited by internal law. Treaty of Versailles, Art. 405. 

% Cf. Baty, p. 420; Hatschek, p. 19; Dickinson, Equality of States in International Law, 
p. 206ff. 

87 F.g., by Art. 9 of the Swiss Constitution, cantons are competent to treat with foreign 
states on matters of police and local traffic. 

68 F.g., Art. II, sec. 2 of the U. S. Constitution: the President “shall have Power, by and 
with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the 
Senators present concur.” 
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petent authority; ®® and (c) provisions as to carrying a treaty into effect.” 
Provisions (b) and (c) do not purport to limit competence, and so are not 
pertinent on the plane of international law. 

The ambiguity of the German Constitution of 1871 in its grant of the 
treaty-making power called forth an abundant literature marked by the 
contrariety of its conclusions. The text ran thus: 


Art.11. . . . Der Kaiser hat das Reich voélkerrechtlich zu vertreten, .. . 
Biindnisse und andere Vertrige mit fremden Staaten einzugehen .. . 
Insoweit die Vertrige mit fremden Staaten sich auf solche Gegenstande 
beziehen, welche nach Art. 4 in den Bereich der Reichsgesetzgebung 
gehoren, ist zu ihren Abschluss die Zustimmung des Bundesrathes und 
zu ihrer Giiltigkeit die Genehmigung des Reichstages erforderlich.” 


According to the so-called vélkerrechtliche theory, the participation of the | 
houses was essential to the creation of a treaty: read in its entirety the text 
vested competence in the Kaiser and the chambers concurrently.7* At the 
other extremity was the staatsrechtliche theory, to the effect that the pro- 
vision for parliamentary approval placed no limit on the Kaiser’s competence 
vis-a-vis foreign states. Laband ** was the leading proponent of the opinion 
that Article 11 was directed to Vollziehung and not to Legitimation. But in 
his incidental discussion of the position in international law he started from 
the premise that an agent may validly bind his principal only to the extent 
of his authority; similarly a treaty was valid only when each representative 
had acted intra vires.** Other writers evolved various forms of bedingte 
theory calculated to assure accord between constitutional and international 
law by making the consent of the Bundesrat essential to the conclusion of a 


69 Perhaps Art. 26 of the Norwegian Constitution, as amended in 1931, would fall under 
this head. By its terms all treaties concerning matters of special importance . . . are not 
binding until approved by the Storting. Arnold, Treaty-Making Procedure, p. 54. Unless 
an authentic interpretation had been rendered, or practice had given some specific meaning to 
“matters of special importance,” other high contracting parties could not know the scope 
of this expression. 

70 F.g., the common provision that it is for parliament to make appropriations (even when 
necessary to give effect to a treaty). 

1B. G. BL, p. 63. Translation from Dodd, Modern Constitutions, I, 330: ‘It shall be 
the duty of the Emperor to represent the Empire among nations, . . . to enter into alliances 
and other treaties with foreign countries. . . . So far as treaties with foreign countries 
relate to matters which, according to Art. 4, are to be regulated by imperial legislation, the 
consent of the Bundesrat shall be required for their conclusion, and the approval of the 
Reichstag shall be necessary to render them valid.” 

72 The chief exponent of this view was Prof. Ernst Meier. Op. cit. 

73 Das Staatsrecht des Deutschen Reiches, Tiibingen and Leipzig (1901), II, p. 122ff. For 
the same interpretation of the Prussian Constitution of 1852, Gneist, Gutachten iiber die 
Auslegung des Art. 48 der Verfassungs-Urkunde, Annex to Meier, op. cit. 

™ The same opinion has been set forth by the late Judge Schiicking, who regarded this as 
a general principle of law which the Permanent Court might apply under Art. 38(3) of its 
Statute. Annuatre de l'Institut International de Droit Public (1930), p. 225. Sed quaere, 
how far the relation between the government and the state is analogous to agency. 
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treaty, and the approval of the Reichstag a suspensive condition.*> Jellinek 
and Seligmann sought to generalize this idea of an implied condicio juris into 
a universal principle of public law.7° But they proved too much, since they 
reached the result that a treaty is not internationally effective until the legis- 
lature has provided for its domestic enforcement.”7 

Nor has the treaty-making power under the Third Republic been free from 
difficulties. Clunet once propounded the surprising theory that all treaties 
to which France was a party, concluded between 1871 and July 16, 1875 (date 
of the constitutional law vesting in the president power to conclude treaties) , 
and which had not been approved by the Assemblée nationale, should be 
regarded as inexistent; for during those years the exercise of French sover- 
eignty was vested in that body. As to treaties entered into after 1875, he 
concluded that a number should, on a proper construction of the law, have 
been submitted to parliament. He appends a long list of these conventions 
which, though not inexistent, are to be regarded as inoperative.** And there 
is no need to cite the prolonged discussion of the scope of the treaty-making 
power of the United States Government, a debate which the decision in Mis- 
souri v. Holland 7 did not wholly bring to an end. It would be surprising if 
international law contemplated that other high contracting parties were to 
enter into these disagreements of the doctors, or if the validity of an engage- 
ment hung in suspense pending the eventual triumph of one among conflicting 
theories. 

It is of the highest importance to observe that what the law of a state is 
may be different from what one would deduce merely from a reading of its 
legal texts. In the Case of the Serbian Loans,®° where the parties were at odds 
as to what was the law of France, the Permanent Court said that 


It is French legislation, as applied in France, which really constitutes 
French law, and if that law does not prevent the fulfilment of the obliga- 
tions in France in accordance with the stipulations made in the contract, 
the fact that the terms of legislative provisions are capable of a different 
construction is irrelevant. 


% Gorius and Proebst, already cited. 

7 Jellinek, op. cit., p. 341ff: where, as in Belgium, the constitution provides that a treaty 
shall have no effect until parliament approves, such approval is an implied suspensive 
condition. Where, as in Great Britain, legislation may be necessary to carry a treaty into 
effect, its enactment is a resolutive condition. Seligmann, op. cit., p. 146ff, argued that a 
treaty is existent if concluded by the respective chiefs of state, but is not effective—.e., there 
is no obligation to carry out its provisions—until the constitutional requirements have been 
complied with. 

77 Donati, op. cit., p. 513. 

78 Journal du droit international privé (1880), 7: 5-55. With certain reservations, Renault 
agreed with Clunet. ‘De la conclusion des traités internationauz,’’ Le Droit, May 26, 1880; 
reprinted in L’oeuvre international de Louis Renault, Vol. 3, pp. 11-19. 

79 (1920) 252 U.S. 416. 

® Publications of the P.C.I.J., Ser. A, Nos. 20/21, at pp. 46-7. 
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Then in the Lighthouses Case ®! it had to be decided whether a contract en- 
tered into by the Turkish Government (to which Greece was successor) had 
been valid according to Ottoman public law—in particular, whether it had 
been an “urgent” matter which might be disposed of by decree. The Greek 
Government argued from the text of the constitution, and the intentions of 
the Young Turks who brought it into being,®? while the French case insisted 
on an interpretation in the light of actual practice.8 In its judgment the 
court held that the Turkish Government had been competent by its own tpse 
dizit to say what was “urgent,” so that the court need not inquire for itself 
whether the conditions of urgency were present. It went on, however, to 
point out that if such an examination were undertaken, the meaning of the 
text was to be found in the history of constitutional practice.®* 

If we lay a firm hold on this principle, we need not be disturbed about con- 
stitutional impediments suddenly conjured up to belie established practice. 
It was pointed out above that a nation is free to cast off its written constitu- 
tion if it will. The rule about de facto governments follows as a deduction. 
As Justice Holmes said in a pithy phrase, “sovereignty is pure fact.” ®° Who 
rules the state and what is its law are to be determined on the existing facts, 
not in the light of some theory of legitimacy or constitutionality which ob- 
tained in the past or may triumph in the future. Tempus regit actum. 


V 


The principles governing declarations and agreements made by foreign 
ministers, diplomatic agents, other public officers, and agents in litigation, are 
in harmony with what has already been set out in the discussion of treaties.®* 
Take the case of the minister for foreign affairs: in Satow’s accurate expres- 
sion, he is “the regular intermediary between the state and foreign countries. 
His functions are regulated by domestic legislation and traditions.” £So he 
does not have a competence fixed directly by the jus gentium» A state is 
under no duty to carry on its negotiations through a foreign secretary; it 
would violate no rule of international law if it reposed the direction of its 
diplomacy in some collegial authority, or if the legislature conducted foreign 
affairs directly through its own committees, as did the Continental Congress. 
How then are we to know whether a declaration by the foreign minister is 
binding upon the state? The judgment in the Eastern Greenland Case is of 
some aid, though the court there spoke with considerable restraint. The 
Danish Minister at Christiania apprised the Norwegian Foreign Minister, M. 
Thlen, that his government was anxious to obtain recognition at the Peace 
Conference of Denmark’s sovereignty over Greenland, and trusted that the 


8! Publications of the P.C.I.J., Ser. A/B, No. 62. **Jbid., Ser. C, No. 74, pp. 120, 201. 

8 Tbid., pp. 161, 239ff. * Tbid., Ser. A/B, No. 62, p. 22. 

85 American Banana Co. v. United Fruit Co. (1909), 213 U. S. 347. 

% Cf. Garner, ‘The International Binding Force of Unilateral Oral Declarations,” this 
Journat, Vol. 27 (1933), p. 493. 
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Norwegian Government would raise no difficulties. Eight days later M. 
Ihlen gave an oral reply of which he recorded the following minute: ‘“J’ai 
dit aujourd’hui au ministre du Danemark que le Gouvernement norvégien ne 
ferait pas de difficultés au réglement de cette affaire.” 8* On the ground, inter 
alia, that according to the constitution and standing instructions for the gov- 
ernment, the matter should have been deliberated by the King in Council, 
Norway contended subsequently that the declaration was not binding. Ac- 
cording to the judgment, 


The Court considers it beyond all dispute that a reply of this nature 
given by the Minister for Foreign Affairs on behalf of his Government 
in response to a request by the diplomatic representative of a foreign 
Power, in regard to a question falling within his province, is binding upon 
the country to which the Minister belongs.®* 


It does not appear what facts are included in the characterization “a reply 
of this nature’; moreover, while the court is considering only the case where 
the minister has acted “within his province,” we are not informed how the 
extent of that province is determined. 

Concerning engagements entered into by a diplomatic officer, we have the 
opinion of Justice Day in the Metzger Case. An American firm experienced 
difficulties in its dealings with the commune of Port au Prince. The State 
Department brought a complaint to the attention of the Haitian Minister, 
who, after communicating with the Secretary for Foreign Relations, gave an 
assurance that the matter would be settled. This was not done, and presently 
a claim against Haiti was referred to Judge Day as arbitrator. In giving his 
award against the defendant state he said: 


It is now strenuously urged that the Government of Haiti had no author- 
ity over the commune of Port au Prince, and must, in its relations with 
the commune, have limited its interference to friendly advice and sug- 
gestions. I do not understand that the limitations upon official author- 
ity, undisclosed at the time to the other government, prevent the enforce- 
ment of diplomatic agreements.®® 


When the question of the Hungarian optants was before the League of 
Nations Council, M. Adatci, as rapporteur, endeavored to aid the Hungarian 
and Rumanian Governments in reaching an agreement. Count Cséky and 
M. Titulesco met at Brussels to negotiate on the several points at issue, and 
the “Account of the Conversations” contained the following recital: 


87 Publications of the P.C.I.J., Ser. A/B, No. 53, p. 70. 

88 Jbid., p. 71. To the Norwegian contention that M. Ihlen lacked competence to make 
the declaration on which Denmark relied, the Danish agent replied: ‘The Danish Govern- 
ment therefore maintains [1] that the Foreign Minister M. Ihlen was invested with the 
necessary constitutional authority to give the said declaration of recognition, and [2] that 
he, even if this had not been so, had the necessary powers in international law.’’ Ser. C, 
No. 66, pp. 2761-2. 

8 For. Rel. of the U. S., 1901, p. 262, at 271. 
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As regards the question of the discrepancy between Roumanian law and 
the provisions of the Treaty which deal with the rights of Hungarian 
optants, it is admitted—and the Hungarian representatives do not dis- 
pute the point—that the Treaty does not preclude the expropriation of 
the property of optants for reasons of public welfare, including the social 
requirements of agrarian reform. 


No settlement was reached, but before the negotiators separated they met 
with M. Adatci and listened to the report he had prepared, which contained 
a reference to the “Account of the Conversations” and spoke of “the various 
declarations” contained therein. M. Titulesco and Count Csaky initialed 
the report. Before the League Council M. Titulesco argued strenuously that 
“the Brussels agreement” was binding on Hungary, while Count Apponyi in- 
sisted that “there had been no agreement, only negotiations with a view to an 
agreement.”” The Rumanian representative was the only one present at the 
Council who professed to regard the minute quoted as legally binding. And 
the contention was subsequently rejected by the Mixed Arbitral Tribunal: 
it was very doubtful whether the passage cited constituted a formal declara- 
tion, and even supposing that it did, it was a concession on only one point, 
contingent upon a final agreement which had never been reached. 

The position, then, with regard to agreements made by foreign ministers 
and diplomatic agents seems to be as follows: In principle, international 
law leaves it to each state to fix the competence of these representatives. An 
undertaking given in disregard of limitations disclosed or otherwise known 
does not bind. Limitations found to have been notorious might be deemed to 
have been known. In practice, certain matters are so generally settled by 
arrangement between foreign secretary and diplomatic agent that for a state 
to constitute such officers would seem to amount to a representation (in the 
absence of notice to the contrary) that they are authorized to dispose of mat- 
ters customarily settled by that channel. It has to be decided on the facts 
of the particular case whether there was a definitive undertaking as distin- 
guished from, say, a mere statement by way of orientation, or a tentative 
position taken during pourparlers. 

Where it is the practice for the head of a department other than Foreign 
Affairs—e.g., the Postmaster General—to enter into administrative arrange- 
ments touching the work of his department, the agreements he makes on such 
matters would seem to be governed by the principles just set out. Of inde- 
pendent commanders in the field it may be said that there is a common under- 
standing of the extent of their authority to enter into military conventions; 
but it would seem that with due notice a government might restrict or extend 
such authority. 

In litigation before the Permanent Court of International Justice it has 


% League of Nations Official Journal, 1923, p. 1011; Doc. C. 386. 1923. VII. 
% Emeric Kulin c. Etat roumain, 7 Déc. des T.A.M., p. 138; Annual Digest of Public 
International Law Cases, 1927-1928, Case No. 337. 
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been taken without question that the agent is competent in matters relating 
to the litigation.®? 


VI 


Those who profess the view that an act which lacks the assent requisite by 
internal law is internationally invalid are wont to clinch their argument by in- 
voking Ulpian’s maxim: Qui cum alio contrahit, vel est, vel debet esse non 
ignarus conditionis ejus.°* Whatever the attractiveness of a sonorous Roman 
maxim, its applicability must be examined critically. It appears to have 
been Wheaton who first injected this bit of ancient learning into the discussion 
of our problem. It is significant that the phrase does not appear in the first 
(London, 1836) or so-called second (Philadelphia, 1836) edition of his work. 
There was one paragraph wherein Wheaton was discussing the question, not 
so clearly settled a century ago as it is now, whether there is a duty to ratify 
a treaty. He contended that there was not.°%* Then in the third edition 
(Philadelphia, 1846) he repeats his original text verbatim, and adds a new 
paragraph citing the maxim from the Digest. Clearly this was only an 
afterthought and an adornment, irrelevant to our present inquiry. However, 
it has exercised so much influence as to call for a short excursus. 

To begin, the proposition was by no means universally true in Roman law. 
Ulpian stated it in the course of a treatise on legacies, and only to point out 
an exception.°® Thence the sentence was incorporated among the maxims 
collected in the last title of the Digest. What it means is that in general one 
is presumed to know if his co-contractant is incapaz. Menochius (1532- 


2 The Mavrommatis Case (Merits), Ser. A, No. 5, at p. 37 (disclaimer of intention to 
expropriate); German Interests in Upper Silesia (Merits), Ser. A, No. 7, at pp. 13, 58, 72 
(withdrawal of notice of intention to expropriate, and undertaking not to expropriate); 
Rights of Minorities in Upper Silesia, Ser. A, No. 15, pp. 21-25 (consent to the court’s 
jurisdiction inferred from the conduct of agents). So, too, do arbitral tribunals regard an 
agent as qualified to speak for his state in respect of the litigation: Héritiers Protopapa c. 
Etat bulgare (1929), 9 Déc. des T.A.M. 132, 137; Veuve Eugéne de Bruyn c. Sally M. Mainz 
(1924), 4 ibid., 738; Georges Pinson Case (1928), Annual Digest, 1927-1928, Case No. 319. 

% Dig. 50. 17. 19. 

* P, 293, London ed.; p. 187, Philadelphia ed. 

95 “Fe who contracts with another,’ says Ulpian, ‘knows, or ought to know, his condition. 
Qui cum alio contrahit, vel est, vel debet esse non ignarus conditionis ejus’ (1. 19. D. de div. 
R. J. 50. 17). But, in practice, the full-powers given by the government of the United 
States to their plenipotentiaries, always expressly reserve the ratification of the treaties 
concluded by them, by the President, with the advice and consent of the Senate.’”’ At 
p. 308. 

%* The case of an heir dealing with a legatee aliena juris. Ad Sabinum, in Lenel, Palingensia 
tures civiles, Vol. 2, p. 1019ff. There were other exceptions. E.g., under the S. C. Vel- 
leianum a creditor could not enforce an undertaking by a woman to answer for the debts of 
another. But it was not applicable if the woman had used fraud (Dig. 16. 1.2.3) or if there 
was excusable error on the part of the creditor (Dig. 16. 1.4), and in some other cases. The 
S. C. Macedonianum forbade loans to a filiusfamilias: but where the lender fell into error 
because the filius was generally believed to be suit juris, the debtor could not invoke the 
benefit of the 8. C. (Dig. 14. 6. 3). 
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1607) in his comment on the maxim shows that it was measured by reason 
and did not apply where ignorance was excusable.®* And it is familiar in 
private international law that the courts are loath to apply it where the in- 
capacity of one party was imposed by a foreign law which the other party 
had no means of knowing.®® Condicio meant status,®® so that if Ulpian’s 
sentence has been received into international law it means simply this: that 
one state is presumed to know any limits on the international status of another 
with which it treats—e.g., the special position of the Free City of Danzig. 
The allocation of competence among a state’s own organs has nothing to do 
with its international status. That of France has in no wise been affected 
by the successive changes that have been made in the competence to make 
treaties. The conclusion is that Ulpian’s maxim has nothing to do with our 
problem. 


Vil 


Finally, it may be pointed out that an alternative solution of our problem 
is often proposed. Assume as the point of departure that when international 
law attributes effects to a declaration of the state’s will, it is satisfied with 
nothing less than a will formed and expressed in full compliance with the 
internal law. > When the legislative or other consents thus required are want- 
ing, and the defect has not been cured expressly or tacitly, the invalidity of 
the act is to be admitted. It is not for that reason a nullity: the state is 
responsible for the consequences of the ineffective attempt to exercise its 
agreement-making power. This responsibility, it is variously urged, might be 
discharged by restitutio in integrum, or by payment of damages, or by specific 
performance, according to circumstances. Hall,!°° McNair,!®! and Haenel 
in his Deutsches Staatsrecht,!° express this view. Judge Anzilotti in the 
“étape intermédiaire,” 1°? which he has since abandoned, worked out the 
distinction between volonta and responsibilita as bases of obligation, though 
his solution in either case was that the undertaking be enforced. Schoen 
observed 1° that responsibility went only “auf Leistung des sog. negativen 
Vertragsinteresses,” t.e., only to the extent of the damage resulting. Tez- 
ner 1° argued that there was an absolute presumption that an unconditional 
ratification was valid (unless mala fides could be proved against the party 


7 De Praesumptionibus, Conjecturis, Signis, et Indiciis Commentaria (1627), Vol. 3, 
Praesump. Ixxxvii. ‘Declaratur primo, ut locum non habeat haec praesumptio, quando adest 
ignorantia multum probabilis et justa. Nam haec excusat.” 

*§ Story, Commentaries on the Conflict of Laws, 8th ed. by Bigelow (1883), p. 98. 

** Cujas, Observationum et Emendationum Libri XIII, Obs. vii, cap. xxxvi. 

100 A Treatise on International Law, 8th ed., p. 381. 

1% Loe. cit., at pp. 6-7. 

102 Leipzig (1892), I, p. 544, note 16. 

10 Ag he calls it in his Cours, p. 357. 

14 Strupp’s Wérterbuch des Vélkerrechis, II, 660. 

10 Op. cit., p. 139. 
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which relied upon the ratification). But de lege ferenda he proposed a series 
of rules to satisfy conflicting claims. This he said might be achieved by 
carrying into international law the theory of culpa in contrahendo: where a 
performance unconstitutionally promised was appreciable in money, the state 
whose representative was chargeable with culpa would be liable to make such 
reparation; if not so appreciable, the promise was to be performed just as 
though it had been constitutionally made. Schoen and Tezner had evidently 
been influenced by Ihering’s essay on Culpa in contrahendo.°* Chailley 1% 
and Verdross 1°8 (somewhat guardedly) follow Schoen’s view. And now this 
solution finds very substantial support in Article 21 of the Harvard Draft 
Convention on the Law of Treaties. Nevertheless, the present writer has 
finally abandoned it, not merely because of its inelegance (for where a rule 
of international law is settled we have to take it, rough though it be), but 
because it seems less in accord with principle and because of the inconvenience 
of allowing transactions to be unsettled by decisions on constitutionality made 
after the event by the government of one of the contracting states. 


106 Written in 1860. Gesammelte Aufsdtze, I, 327-425; Oeuvres choisis (Meulenaere, trans.) 
II, 1-100. Ihering had been considering the case where A leads B to contract with him; 
the contract later proves to be a nullity, for some reason such that some degree of culpa may 
be charged to A. His conclusion was that each party owed a duty to the other to exercise 
diligence in respect to the formation as well as the execution of a contract, and that B would 
be entitled to receive his negative Vertragsinteresse—t.e., to be indemnified for his actual 
loss. 

107 Op. cit., p. 169n. 

108 Die Verfassung der Vilkerrechtsgemeinschaft, p. 53. 
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Quite obviously, the entry into force of various amendments to the Statute 
of the Permanent Court of International Justice, on February 1, 1936,? 
necessitated a revision of the Court’s Rules. Preparations for this event had 
already been undertaken by the Court,? and the task was promptly com- 
pleted. The new Rules were adopted and promulgated on March 11, 1936, 
and they have since been published in a third edition of Series D, No. 1, of the 
Court’s publications.’ 

The original Rules of the Court were adopted on March 24, 1922. Ex- 
perience under them soon indicated that lacunae existed and that some 
changes were necessary, and on July 31, 1926, revised Rules were promul- 
gated. Thirty-two of the seventy-five articles of the Rules were amended 
at that time, but the scheme and arrangement of the original Rules were not 
disturbed. On September 7, 1927, an important addition was made to article 
71 of the Rules, providing for the participation of judges ad hoc appointed 
under Article 31 of the Statute in connection with the giving of advisory opin- 
ions relating to disputes. In the succeeding years, discussion of the proposed 
amendments to the Statute focused attention on the provisions of certain of 
the Rules, and when the formulated amendments failed to enter into force in 
1930 it seemed desirable that some changes should be made for the interim 
while they were pending. The new Court thought it inexpedient to under- 
take a general revision in 1931, but on February 21, 1931, it promulgated new 
Rules containing amendments to eighteen of the 1926 Rules, again without 
any disturbance of the scheme and arrangement previously adopted. It was 
recognized at this time, however, that a general revision might become desira- 
ble, and a “methodical examination” of the Rules was undertaken in 1931; in 
1934, and again in 1935, revised texts of portions of the réglement were passed 
in first reading, but they were not finally adopted. When the Court met on 


1The amendments were those annexed to the Revision Protocol of Sept. 14, 1929. On 
the entry into force of this Protocol, see the writer’s comment in this JourNaL, Vol. 30 
(1936), p. 273. The Statute as amended is printed in the Supplement to this JourNat, 
p. 115. 

* See Series E, No. 7, p. 105; No. 8, p. 60; No. 9, p. 62; No. 10, p. 37; No. 11, p. 41. 

* The Rules of 1936 are printed in the Supplement to this JourNaL, p. 128. An annex 
to Series D, No. 1 (8rd ed.) contains two tables of concordance with the Rules which were 
previously in force. The usual addendum to Series D, No. 2, giving the record of the 
Court’s discussions of the new Rules, has not appeared at the time of this writing. 

‘A slight addition to Art. 2 of the 1922 Rules has been made on Jan. 15, 1925. 
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February 1, 1936, the time was clearly ripe for the projected revision, and in 
undertaking it the Court did not feel itself bound to show a slavish loyalty to 
the past. 

As published in 1931, the réglement was entitled “Rules of Court adopted 
on March 24, 1922, as revised on July 31, 1926, and amended on September 7, 
1927, and February 21, 1931.” It was this réglement which was altogether 
repealed on March 11, 1936, and for which new Rules were substituted. 

In a sense, the 1936 Rules constitute a fresh beginning. The original 
scheme and arrangement have been very much modified, and the 75 articles 
prevailing heretofore have been expanded into 86 articles. Nor are all of the 
changes due merely to the amendments to the Statute. Some of the topics 
covered by the previous Rules have disappeared altogether, while various new 
topics have now emerged. Indeed, not many of the Rules have remained 
intact as they were adopted in 1922. The previous division into chapters 
has been abandoned; instead, the 1936 Rules are placed, except for the pre- 
amble and a final provi:ion in Article 86, under three “Headings.” Heading 
I, subdivided into two sections, deals with the “Constitution and Working of 
the Court”; Heading II, subdivided into four sections, deals with “Conten- 
tious Procedure”; and Heading III deals with “Advisory Opinions.” The 
paragraphs of the articles are now numbered, a reform which had been pro- 
posed by the Registrar in 1931. As a whole, the new arrangement makes for 
greater clarity and readier reference. 

Articles 1 to 8 of the new Rules deal with “Judges and technical Assessors.” 
The disappearance of the deputy-judges facilitated a simplification of some 
of the provisions in the former Rules. The principal innovation here is in 
regard to the selection and seating of judges ad hoc; the new provision 
(Article 3), which had been at least partially adumbrated in recent practice, 
reads as follows: 


1. Any State which considers that it possesses and which intends to 
exercise the right to nominate a judge under Article 31 of the Statute of 
the Court shall so notify the Court by the date fixed for the filing of the 
Memorial. The name of the person chosen to sit as judge shall be indi- 
cated, either with the notification above mentioned, or within a period 
to be fixed by the President. These notifications shall be communicated 
to the other parties and they may submit their views to the Court within 
a period to be fixed by the President. If any doubt or objection should 
arise, the decision shall rest with the Court, if necessary after hearing 
the parties. 

2. If, on receipt of one or more notifications under the terms of the pre- 
ceding paragraph, the Court finds that there are several parties in the 
same interest and that none of them has a judge of its nationality upon 
the Bench, it shall fix a period within which these parties, acting in con- 
cert, may nominate a judge under Article 31 of the Statute. If, at the 
expiration of this time-limit, no notification of a nomination by them has 
been made, they shall be regarded as having renounced the right con- 
ferred upon them by Article 31 of the Statute. 


‘3 
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Few changes of substance have been made in Articles 9 to 13, relating to 
the Presidency. New provisions appear, however, with respect to the dis- 
charge of the Presidency when the Court resumes its consideration of a case 
begun before the beginning of the term of the actual incumbent of the office. 
Here, again, the new text only codifies a practice already established, particu- 
larly in the Free Zones Case. Article 13 now provides, in the second and 
third paragraphs: 

2. If, after a new election of the whole Court, the newly elected Presi- 
dent sits, under Article 13 of the Statute of the Court, in order to finish a 
case which he had begun during his preceding term of office as judge, the 
duties of President, in respect of such case, shall be discharged by the 
member of the Court who presided when the case was last under examina- 
tion, unless the latter is unable to sit, in which case the former Vice- 
President or the oldest among the members of the Court who have been 
longest on the Bench shall discharge the duties of President. 

3. If, owing to the expiry of a President’s period of office, a new Presi- 
dent is elected, and if the Court sits after the end of the said period in 
order to finish a case which it had begun to examine during that period, 
the former President shall retain the functions of President in respect of 
that case. Should he be unable to fulfil his duties, his place shall be 
taken by the newly elected President. 


Articles 14 to 23 relate to the Registry; the fact that the previous texts 
(Articles 17 to 26 of the 1931 Rules) have not been greatly changed, is a 
tribute to the efficiency and success of the organization established under the 
present Registrar. One important innovation now appears in these articles, 
however. Whereas Article 23 of the 1931 Rules dealt in general terms with 
the content of the “registers kept in the archives,” Article 20 of the new Rules 
deals in detail with the “General List of cases,” perpetuating a practice al- 
ready established. One additional change is to be noted. Previously the 
Rules provided for the Registrar’s publishing a “collection of the judgments, 
orders and advisory opinions,” though all of the Court’s orders were not in- 
cluded in the collection published; in line with this practice, the new pro- 
vision (Article 22) is for “a collection of the judgments and advisory opinions 
of the Court, as also of such orders as the Court may decide to include therein.” 

A single article (24) deals with the Special Chambers and the Chamber 
for Summary Procedure, replacing Article 14 of the 1931 réglement. A new 
provision, due to an amendment to Article 31 of the Statute, is to the effect 
that these chambers “may not sit with a greater number than five judges.” 

Articles 25 to 30, relating to the working of the Court, reflect for the most 
part changes effected in the Statute. All references to sessions of the Court 
have now disappeared. The Court will have, in the future, only a “judicial 
year,” which is to begin on January 1 of each calendar year. Provision is 
made for three “judicial vacations,” however, and definite dates are fixed for 
them, “in the absence of a special resolution by the Court,” as follows: (1) 
December 18 to January 7, (2) from the Sunday before Easter to the second 
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Sunday after Easter, and (3) from July 15 to September 15. In other words, 
the Court is prepared to be kept busy for eight and a half months a year. Ar- 
ticle 26 of the Rules regulates the long leave to which certain of the judges 
may be entitled under Article 23 of the amended Statute. In view of the 
provision now in Article 23 of the Statute as to the duty of judges “to hold 
themselves permanently at the disposal of the Court,” a reference to this duty 
in the previous Rules has been dropped. 

The articles regulating “procedure before the full Court” have been ex- 
tensively recast, and the changes constitute distinct improvements. The in- 
stitution of proceedings is covered in greater detail and with greater pre- 
cision (Articles 32-36). It is now made explicit that proceedings may be 
instituted “by means of a special agreement filed by one only of the parties,” 
and a plain defect of the previous Rules 5 is thus corrected. The designation 
of agents is similarly provided for with greater accuracy. Under a sub-title 
of “Preliminary Measures,” Article 37 provides for the President’s consulting 
the parties with regard to questions connected with the procedure, and for 
this purpose the agents may be summoned to a meeting. Such a practice had 
been established, notably in the case relating to the Austro-German Customs 
Régime. 

With respect to the written proceedings, an important change of termi- 
nology is to be noted in Article 41. Heretofore, the first document filed by an 
applicant, or by any party to a special agreement, was called a case 
(Fr., mémoire) and the document in reply was called a counter-case (Fr., 
contre-mémoire). This terminology was derived from Article 43 of the 
Statute, and it followed a more or less established practice of arbitral tri- 
bunals. The English term case is now superseded by the term memorial, and 
counter-case by counter-memorial, the French equivalents remaining un- 
changed. New terminology appears also in Article 42, concerning the con- 
tents of memorials and counter-memorials; heretofore the parties were to 
state their conclusions, but in future they are to state their submissions. The 
Court itself had frequently spoken of conclusions as submissions. The new 
Rules continue (Articles 43, 75) the use of the expression “State which is en- 
titled to appear before the Court”; the Statute as amended also uses this ex- 
pression (Articles 40,66). While perhaps it is not open to serious objection, 
the accuracy of the expression in this connection may be challenged; 7 it may 
be thought that every State, found by the Court to be such, is entitled to 
appear before the Court. 

A new provision appears in Article 45, that “upon the termination of the 
written proceedings, the case is ready for hearing.” While the purpose of 
this is not altogether clear, it may serve as a basis for expediting the hearings 
and for determining priority. The abandonment of session lists has called 

5 See the writer’s discussion in this JouRNAL, Vol. 29 (1935), p. 635. 


6 See Hudson, Permanent Court of International Justice (1934), p. 487. 
7 Hudson, op. cit., p. 353. 
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for more explicit regulations as to the order in which cases will be “taken” 
(Article 46), and a new criterion is laid down for determining priority, viz., 
the order in which cases become ready for hearing. 

In the rules devoted to “oral proceedings” (Articles 47-60), a new pro- 
vision now appears, in line with the previous practice, limiting the submis- 
sion of new documents after the termination of the written proceedings. An- 
other innovation (in Article 52) is the following provision: 


1. During the hearing, which is under the control of the President, the 
latter, either in the name of the Court or on his own behalf, may put 
questions to the parties or may ask them for explanations. 

2. Similarly, each of the judges may put questions to the parties or ask 
for explanations; nevertheless, he shall first apprise the President. 

3. The parties shall be free to answer at once or at a later date. 


This text may end the long discussion of a problem on which surprising hesi- 
tance has been shown. There has recently been a noticeable tendency 
toward a more liberal view of this matter, and perhaps the text assures the 
freedom of the individual judge in such a way as to give a sense of greater 
reality to the hearings. One may query the expression “put questions to the 
parties” as possibly going beyond the actuality; it is perhaps intended to 
signify that counsel as well as agents speak on behalf of the State which they 
represent, a point on which divergent views have been held heretofore.§ 

Article 57 contains a new provision which follows the precedent estab- 
lished in the Chorzow Factory Case, as follows: 


If the Court is not sitting, the members shall be convened by the 
expert report, it shall issue an order to this effect, after duly hearing the 
parties, stating the subject of the enquiry or expert report, and setting 
out the number and appointment of the persons to hold the enquiry or of 
the experts and the formalities to be observed. 


Articles 61-69 of the new réglement group together the so-called “occa- 
sional rules,” on interim protection, preliminary objections, counter-claims, 
intervention, appeals to the Court, and settlement and discontinuance. The 
former Article 57 on interim protection is now much expanded in Article 61. 
What was previously called an application for the indication of interim 
measures is now more conveniently styled a request; this request may be 
made “at any time during the proceedings” in a case. An interesting pro- 
vision is added (Article 61, par. 3) as follows: 


If the Court is not sitting, the members shall be convened by the 
President forthwith. Pending the meeting of the Court and a decision 
by it, the President shall, if need be, take such measures as may appear 
to him necessary in order to enable the Court to give an effective decision. 

This is in line with the action taken by President Adatci in the Prince of Pless 
Case in 1933, when he telegraphed the Polish Government suggesting a main- 


8 See Hudson, op. cit., p. 474. 
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tenance of the status quo pending a decision by the Court. Not only may 
the Court indicate measures proprio motu, as had been intimated in the old 
Article 57, but it is now expressly stated that it may indicate measures ‘‘other 
than those proposed in the request.”’ It is recognized to be desirable, also, 
that when it is conveniently possible, judges ad hoc should participate in the 
consideration of any question of indicating interim measures. 

The new provision concerning preliminary objections (Article 62) makes it 
clear that the proceeding with reference to an objection is to be sharply dis- 
tinguished from the proceeding on the merits of the case to which it relates. 
The subject of counter-claims had been barely referred to in the old rules 
(Article 40), but it is now covered in some detail (in Article 63) as follows: 


When proceedings have been instituted by means of an application, a 
counter-claim may be presented in the submissions of the Counter- 
Memorial, provided that such counter-claim is directly connected with 
the subject of the application and that it comes within the jurisdiction 
of the Court. Any claim which is not directly connected with the subject 
of the original application must be put forward by means of a separate 
application and may form the subject of distinct proceedings or be joined 
by the Court to the original proceedings. 


The previous Rules (Articles 58-60) on intervention are in the main pre- 
served by the new Rules (Articles 64-66). The following change is to be 
noted however: an application for permission to intervene under Article 62 of 
the Statute must be filed before the commencement of the oral proceedings, 
and the provision for the Court’s consideration in exceptional circumstances 
of an application submitted at a later stage is dropped. New provisions are 
made to apply to intervention under Article 63 of the Statute by the following 
text (Article 66 of the new Rules): 


1. The notification provided for in Article 63 of the Statute of the 
Court shall be sent to every Member of the League of Nations or State 
which is a party to a convention invoked in the special agreement or in 
the application as governing the case referred to the Court. A Member 
or State desiring to avail itself of the right conferred by the above-men- 
tioned Article shall file a declaration to that effect with the Registry. 

2. Any Member of the League of Nations or State, which is a party to 
the convention in question and to which the notification referred to has 
not been sent, may in the same way file with the Registry a declaration 
of intention to intervene under Article 63 of the Statute. 

3. Such declarations shall be communicated to the parties. If any 
objection or doubt should arise as to whether the intervention is admis- 
sible under Article 63 of the Statute, the decision shall rest with the Court. 

4. The Registrar shall take the necessary steps to enable the inter- 
vening party to inspect the documents in the case in so far as they relate 
to the interpretation of the convention in question, and to submit its 
written observations thereon to the Court within a time-limit to be fixed 
by the Court or by the President if the Court is not sitting. 

5. These observations shall be communicated to the other parties and 


THE 1936 RULES OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 469 


may be discussed by them in the course of the oral proceedings; in these 
proceedings the intervening party shall take part. 


The subject of “appeals to the Court” had previously found no mention in 
the Rules, and its appearance now must be attributed to the Court’s experi- 
ence with the applications made to it by Czechoslovakia in 1932 and 1933, 
and by Hungary in 1935. The text of Article 67, which raises a number of 
interesting questions, is as follows: 


1. When an appeal is made to the Court against a decision given by 
some other tribunal, the proceedings before the Court shall be governed 
by the provisions of the Statute of the Court and of the present Rules. 

2. If the document instituting the appeal must be filed within a certain 
limit of time, the date of the receipt of this document in the Registry will 
be taken by the Court as the material date. 

3. The document instituting the appeal shall contain a precise state- 
ment of the grounds of the objections to the decision complained of, and 
these constitute the subject of the dispute referred to the Court. 

4. An authenticated copy of the decision complained of shall be at- 
tached to the document instituting the appeal. 

5. It lies upon the parties to produce before the Court any useful and 
relevant material upon which the decision complained of was rendered. 


Paragraph 1 would seem to serve little purpose; Article 40 of the Statute can 
hardly be escaped from because of any special provision for appeal in some 
other instrument. Paragraph 2 is doubtless due to the preliminary objections 
filed with the Court by Hungary which led to the withdrawal of two “appeals” 
by Czechoslovakia in 1932.® Paragraph 3 introduces a new expression, docu- 
ment instituting the appeal, which must be only another name for the notifi- 
cation or application referred to in Article 40 of the Statute. The presence 
of this article in the Rules may encourage the conclusion of agreements for 
appeals to the Court from decisions of other tribunals,?° and it is thus in line 
with the proposal made by the Finnish delegation at the Tenth Assembly of 
the League of Nations in 1929. Yet the text of the article as a whole indi- 
cates quite clearly that it is born of experience under the Paris agreement of 
April 28, 1930, between Czechoslovakia, Hungary, Rumania and Yugo- 
slavia.! 

As to settlement and discontinuance, the provision (Article 68) for discon- 
tinuance when the parties have settled the dispute or agreed to discontinue is 
not new; but it is somewhat difficult to see why the Court has now added that 
in either of these events the order of the Court “will prescribe the removal of 
the case from the list.’”” A new provision now appears (Article 69) as to the 
conditions of discontinuance when an applicant informs the Court that it is 
not going on with the proceedings, a situation which has occurred several 
times. 


* Series E, No. 9, p. 156. 1° For a list of such agreements, see Series E, No. 10, p. 52. 
11121 League of Nations Treaty Series, p. 81. 
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Articles 70-73 relate to the procedure before the Special Chambers and the 
Chamber for Summary Procedure, with some tendency to assimilate the for- 
mer to the latter; the previous Rules were all but silent on procedure in the 
Special Chambers. In the Chamber for Summary Procedure, greater stress 
is now laid on oral proceedings. Articles 74-77, relating to judgments, con- 
tain little that is new to the Rules. This is true also of Articles 78-81 on re- 
quests for the revision and interpretation of a judgment; though it is made 
clearer that “a request for the revision of a judgment shall be made by an 
application.” 

Under Heading III, four articles (82-85) of the new Rules are devoted to 
advisory opinions. A complete recasting of the Rules on this subject was 
necessitated by the addition of Articles 65 to 68 to the Statute, for many of 
the provisions of the former Rules are now transferred to the Statute. The 
following provisions in Article 82 of the Rules, in part due to the new Article 
68 of the Statute, is the only innovation: 

In proceedings in regard to advisory opinions, the Court shall, in addi- 
tion to the provisions of Chapter IV of the Statute of the Court, apply 
the provisions of the articles hereinafter set out. It shall also be guided 
by the provisions of the present Rules which apply in contentious cases 
to the extent to which it recognizes them to be applicable, according as 
the advisory opinion for which the Court is asked relates, in the terms of 
Article 14 of the Covenant of the League of Nations, to a “dispute” or to 
a “question.” 

The object of calling attention in this manner to the distinction drawn in 
Article 14 of the Covenant is not altogether manifest, nor is the meaning of 
the concluding phrase wholly clear. 

The provision in the former Rules for the correction in any order, judg- 
ment or opinion, of errors “arising from a slip or accidental omission,” finds 
no counterpart in the new Rules. 

When the preparation of its Rules was first undertaken in 1922, the Court 
was compelled to blaze a new trail. Experience prior to that time had not 
paved the way for such a venture. While ad hoc tribunals had shown some 
disposition to standardize their procedure,’ little was available in their work 
to guide a permanent court working within the cadre of a statute. Nor 
was assistance to be had from the experience of the Central American Court 
of Justice. Yet with the aid of provisions in the Hague conventions on 
pacific settlement the Court succeeded in devising a system of procedure 
which has given little difficulty in practice, and which has been progressively 
improved as experience has pointed the way. The 1936 Rules have made 
some distinct improvements. In substance, in arrangement, and in style of 
expression, they constitute a decided advance on the earlier réglements. 


May 16, 1936 
12 See Feller, The Mexican Claims Commissions (1935), p. 228. 


EDITORIAL COMMENT 


CONQUEST TODAY 


May the victor in a war today without violating international law reap 
the fruits of conquest by effecting a transfer of sovereignty to itself of terri- 
tory of which it has gained control? No satisfactory answer is to be found 
in the exercise of a compulsion which produces technical acceptance by the 
defeated foe of a treaty which embodies a cession of desired territory, and a 
situation which thereafter precludes the grantor from successfully denying 
the validity of the arrangement. The consequences of such an achieve- 
ment in no wise differ from those where the conqueror prefers by subjugation, 
rather than by treaty, to make itself the sovereign of what it has won by the 
sword.” The international society is less concerned with the method to 
which the victor has recourse, than with its propensity under certain circum- 
stances to endeavor to enforce its will. This is true partly because the exer- 
cise of sheer power to enforce that will is defiant of the political independence 
of the country against which it is directed and for which that society pro- 
fesses concern, and partly also because it breeds an unrest that may be pro- 
vocative of war. Hence, there must be reluctance to conclude that the term 
conquest should be deemed to refer to what may roughly be described as a 
legal right. In reality, conquest makes reference to conduct whereby a State, 
with or without reasonable excuse, is heedless of certain normal obligations 
of abstention. 

It is worth while, at any rate, to observe the tendency of States to act on 
the assumption that their duty-defying conduct is excusable or not illegal. 
In order to do so, it is unnecessary to delve into ancient or modern history, 
or even to look back of the World War. The proclivities of the victors in 
that contest, unhindered as they were by the weaknesses of their adversaries, 
revealed determinations that were uninfluenced by a sense of legal obligation 
to refrain from the exaction of what was wanted. The Treaty of Versailles 
with Germany of June 28, 1919,? notwithstanding certain provisions con- 
templating plebiscites in particular areas,* together with the Treaties of 


1 “Tf international society is to survive, it must evolve some machinery for stigmatizing 
as void treaties which are concluded as the result of force or undue pressure or in breach of 
the existing obligations of the parties.” A. D. McNair, Constitutional Limitations Upon 
the Treaty-Making Power, 1933, 15. 

2 See, for example, decree of the Italian Government of May 9, 1936, announcing the 
annexation of Ethiopia to Italy. New York Times, May 10, 1936. 

U.S. Treaties, Vol. III, 3329. 

‘On the western frontier of Germany provisions for plebiscites were made with respect to 
the Kreise of Eupen and Malmédy (Arts. 34-35), and the Saar Basin, at the termination of 
fifteen years from the coming into force of the treaty (Chap. III of Annex following Art. 
50). On the eastern frontier provisions for plebiscites were made with respect to a portion 
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Saint Germain-en-Laye with Austria, of September 10, 1919,5 of Neuilly- 
sur-Seine with Bulgaria, of November 27, 1919,° of Trianon with Hungary, 
of June 4, 1920,’ of Sevres with Turkey, of August 10, 1920 (however abortive 
it proved to be),®§ and of Lausanne with Turkey, of July 24, 1923,° show in 
varying degree and form the broad extent to which the victorious Powers 
sought to avail themselves of military achievements in order not only to retain 
control but also to obtain the transfer of rights of sovereignty over portions of 
enemy territory. 

Moreover, the undertaking contained in Article X of the Covenant of the 
League of Nations whereby the members undertook “to respect and preserve 
as against external aggression the territorial integrity” of all members of the 
League, expressed a determination to safeguard what had been won by 
the sword; for the final text as incorporated in the Covenant, even when 
coupled with that of Article XIX, afforded a State that had been definitely 
deprived of territory through the peace settlement, frail support for the con- 
tention that it was entitled as of legal right to demand a revision that would 
restore what had been taken from it.1° In a word, the Covenant, despite the 
hopes of some who were responsible for it, became an instrument that in 
effect registered respect for conquest and deference for the successes of the 
victor.1!_ That instrument appeared, however, to lose something of its blunt- 
ness from the circumstance that in so far as it embodied arrangements for 
the mandates system it reflected the readiness of victorious States to subject 
the control of certain fruits of conquest to the supervision of an external inter- 
national agency. 


of Upper Silesia (Art. 88, and Annex), and two specified areas of East Prussia (Arts. 94-97). 
According to Art. 109, the frontier between Germany and Denmark was to be fixed “‘in 
conformity with the wishes of the population,” and to that end provision was made for a 
plebiscite in a definite area of Schleswig. See, in this connection, letter of M. Clemenceau 
in behalf of the Allied and Associated Powers, to Count von Brockdorff-Rantzau, President 
of the German Peace Commission at Paris, June 16, 1919, in reply to German counter- 
proposals, Conditions of Peace with Germany, Senate Doc. No. 149, 66 Cong., 1 Sess., 97. 
See also, Sarah Wambaugh, Plebiscites Since the World War, Washington, 1933. 

5 U.S. Treaties, Vol. III, 3149. ¢ British Treaty Series (1920), No. 5, Cmd. 522. 

7U. 8S. Treaties, Vol. III, 3539. * British Treaty Series (1920), No. 11, Cmd. 964. 

9 League of Nations Treaty Series, XXVIII, 11. 

10 See Quincy Wright, “Article 19 of the League Covenant and the Doctrine Rebus Sic 
Stantibus,”’ Proceedings, Annual Meeting, American Society of International Law, 1936, 
p. 55, in which that writer adverts to the contrasting provisions of Art. III of President 
Wilson’s first draft of the Covenant (Miller’s Drafting of the Covenant, II, 12) and to Lord 
Robert Cecil’s draft of Jan. 20, 1919 (Jd., II, 106 and 107). 

See, also, Sir John Fischer Williams, Some Aspects of the Covenant of the League of 
Nations, London, 1934, 177. 

11 The purpose of marshaling the facts set forth hereinabove is to accentuate what the 
Allied and Associated Powers appeared to believe that they might not unlawfully achieve 
rather than to suggest the unwisdom of the policy to which they had recourse; for it is here 
sought primarily to take cognizance of what the law of nations is deemed generally to permit 
or proscribe. 
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The existing situation in relation to the law should also be approached 
from another angle, from which it will be observed that numerous members 
of the international society are by no means prepared to acknowledge the 
reasonableness of a practice that regards the achievements of a conqueror as 
the basis of territorial claims which should be deemed worthy of respect. 
It is perhaps needless to seek the earliest traces of a sentiment now strongly 
pervading opinion in numerous States and which opposes acts of subjugation 
or other accomplishments that are rooted in conquest. The lofty utterances 
of President Wilson in 1918,!? and again in 1920, will not, of course, be 
forgotten. Again, the views of Secretary Stimson in 1932 in special relation 
to Manchuria,!* together with the acquiescent attitude of the League of 
Nations,’ have their significance. It is, however, in the common action of 
the American Republics that the most impressive coéperative action is to be 
observed. 

On August 6, 1932, in the course of the war between Bolivia and Paraguay, 
some nineteen American Republics, embracing the United States, declared 
to the governments of the opposing States in relation to the then existing 
dispute over the Chaco Boreal that 


they will not recognize any territorial arrangement of this controversy 
which has not been obtained by peaceful means nor the validity of ter- 
ritorial acquisitions which may be obtained through occupation or con- 
quest by force of arms.!® 


Again, according to Article II of the Anti-War Treaty on Non-Aggression 
and Conciliation, signed at Rio de Janeiro, October 10, 1933, it was declared 


that as between the High Contracting Parties, territorial questions must 
not be settled by violence, and that they will not recognize any terri- 
torial arrangement which is not obtained by pacific means, nor the 
validity of the occupation or acquisition of territories that may be 
brought about by force of arms.** 


12 See address of Jan. 8, 1918, announcing fourteen points as a proposed basis for peace, 
For. Rel. 1918, Supp. 1, Vol. I, 12; also address of Sept. 27, 1918, id., 316. 

13 See statement of Feb. 10, 1920, in relation to certain proposals offered to the Yugoslav 
Delegation by the British and French Governments, Jan. 14, 1920, pertaining to the ad- 
justment of the dispute concerning the territorial limits of the Serb-Croat-Slovene Kingdom, 
as published in Congressional Record, Feb. 27, 1920, LIX, No. 66, pp. 3783-3784. 

4 See statement of Jan. 7, 1932, addressed to the Chinese and Japanese Governments, 
Dept. of State, Press Release, Jan. 9, 1932, Publication No. 271, p. 41. 

16 See Resolution adopted by the Assembly of the League of Nations, March 11, 1932, 
Official Journal, Special Supplement, No. 101, 1932, Vol. I, p. 87. 

16 Dept. of State, Press Release, Aug. 6, 1932, Publication No. 350, p. 100. Cf. com- 
munication from the Government of the Argentine Republic to the Commission of Neutrals 
at Washington in relation to the declaration of the nineteen American Republics, as pub- 
lished in the New York Times, Nov. 19, 1932. 

17 Appendix 23 to Report of the Delegates of the United States of America to the Seventh 
International Conference of American States, Dept. of State, Conference Series, No. 19. 
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Still again, according to Article 11 of the Convention on Rights and Duties 
of States concluded at the Seventh International Conference of American 
States at Montevideo, December 26, 1933: 


The contracting States definitely establish as the rule of their con- 
duct the precise obligation not to recognize territorial acquisitions or 
special advantages which have been obtained by force whether this 
consists in the employment of arms, in threatening diplomatic represen- 
tations, or in any other effective coercive measure. The territory of a 
State is inviolable and may not be the object of military occupation nor 
of other measures of force imposed by another State directly or in- 
directly or for any motive whatever even temporarily.'® 


Such negative obligations, differing sharply from affirmative undertakings 
set forth in Article X of the Covenant of the League of Nations, may be 
equally potent in their operation, and capable of easier fulfilment. 

The provisions quoted from the treaties of 1933 mark the beginnings of a 
Pan American conventional law that is obviously defiant of the interests of 
a conqueror and challenges the freedom of the victor to make accessions of 
territory through the sword. While observance of the broad restrictive rule 
which they embody is of course confined to the States which voluntarily 
accept the arrangement, the agreements nevertheless register a proposal 
worthy of consideration by the entire membership of the international so- 
ciety. They suggest, moreover, that there already exists an American 
opinion of which the influence suffices to retard the success of an American 
Republic, even though not a party to the treaties of 1933, in any endeavor to 
reap the fruits of conquest. That influence may be, and is likely to prove, 
effective in relation to the tests ultimately accepted by Bolivia and Para- 
guay for the solution by any procedure of the controversy over the Chaco 
Boreal. 

It seems necessary to refer to the relative ease with which American 
Republics, not bent on aggrandizement, and commonly disposed to permit 
the adjustment of territorial differences by amicable processes, are prepared 
to proclaim to the world a desire to abolish conquest. With almost all non- 
British American soil under the sovereignty of States that became such by 
virtue of revolution, there is a natural and acute fear and dislike of foreign 
inroads upon the national domain. It has not been difficult, therefore, to 
weld together an opinion that would eliminate conquest as an instrument of 
policy of the Republics of the Western Hemisphere. Recourse to it by the 
United States as against a neighbor is now remote in point of time; and it 
has not left unhealed wounds which remain an obstacle to accord or a cause 
of present conflicts.?® 


18U. 8. Treaty Series, No. 881. 

19 Such territory as the United States won from Spain in consequence of the war with that 
country in 1898 underwent a change of sovereignty that did little or no violence to the oc- 
cupants of what was ceded. 

If it be contended that the force exerted by the United States which was productive of the 
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The situation in other continents is at the present time more complicated 
and obscure, and has at least produced in some quarters a mental attitude 
that does not regard conquest, in so far as that term has reference to the use 
of force to regain territory seized by a successful enemy, as undesirable. 
Thus, areas wrested from former sovereigns are in some cases looked upon 
as objects to be retaken as soon as the loser attains the requisite power. 
Some demarcations of boundaries, as laid down in the peace treaties, are 
deemed to be iniquitous and worthy of respect only so long as the existing 
sovereign is strong enough to maintain its control thereof. The attitude of 
France in 1919 towards an Alsace-Lorraine made German through the con- 
queror in 1871, is duplicated in other places. In a word, the absence of a 
common and voluntary acceptance of the reasonableness or equitableness of 
existing bases of territorial sovereignty as expressed in the terms of the post- 
war treaties is a solid barrier in the way of acquiescence in a régime or in 
the application of a theory that assumes as a point of departure that the 
status quo ought not to be interfered with. One must, therefore, doubt 
whether the rule of the Pan American treaties of 1933 will be acknowledged 
to be applicable to areas outside of the Western Hemisphere, at least so long 
as such conditions are deemed to prevail. 

Again, there are other areas outside of the Western Hemisphere where it 
may be contended that the protracted impotence of a State to maintain 
within its domain stable conditions in relation to alien life and property both 
inspires and justifies the endeavor of an aggrieved neighbor to enter the land 
and possess itself thereof. In such situations the question arises whether the 
impotent or neglectful sovereign is able to pay the price that is requisite for 
external deference for its territorial integrity. There may be differences of 
opinion in the particular case as to what that price should be, or as to the 
consequences of a failure to pay it. In general, however, the international 
society looks upon its individual member as fatally delinquent if it be per- 
sistently contemptuous of certain standards of conduct believed to be estab- 
lished by international law in relation to occurrences within territory which 
it regards as its own. In the event of such delinquency, that member must 
be regarded as inviting conquest or an external attempt to subject it to ward- 
ship. Such grim alternatives do not necessarily point to lawlessness on the 
part of countries which avail themselves, possibly for selfish reasons, of the 
failures of the palsied State. They merely accentuate the fact that respect 


acceptance by Haiti of the treaty with that country of Sept. 16, 1915 (U. S. Treaties, Vol. 
ITI, 2673), marked the exercise of a compulsion which was analogous to conquest (see Inquiry 
into Occupation and Administration of Haiti and the Dominican Republic, Report of Senate 
Investigating Committee, Senate Doc. No. 794, 67 Cong., 2 Sess., 335, 355, 393-394), it 
should be borne in mind that the agreement with that country of Aug. 7, 1933 (U. S. Execu- 
tive Agreement Series, No. 46), which served to terminate the Additional Act of March 22, 
1917, through which the treaty of 1915 was extended, marked the beginning of a renunciation 
of a control by the United States which should ultimately be productive of the freedom of 
Haiti from external control. See, also, U. 8. Executive Agreement Series, No. 68, of July 
24, 1934. 
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for the territorial integrity of a State invariably demands of the sovereign 
an assertion of a supremacy within its domain which is responsive to all that 
international law demands. 

Still again, a zeal for conquest is likely to be quickened, perhaps to the 
danger point, if a successful belligerent in a major conflict feels itself de- 
prived of what it conceives to be a proper share of the spoils of war to which 
its co-belligerents have helped themselves with unstinted hand. If per- 
meated with such a sense of deprivation it may invoke the fact at a later 
time by way of excuse for military inroads upon the domain of a backward 
State, and partly also in order to proclaim both to its people and to the world 
at large that it has attained an imperial stature which was seemingly beyond 
its reach at the termination of the earlier war. Cognizance must be taken 
of such a tendency or reaction as a fact to be dealt with in discussing the 
willingness of States to acknowledge an obligation not to unleash themselves 
for sake of territorial aggrandizement. 

Today, as of old, States reveal a propensity for conquest which under 
certain circumstances may be irresistible, despite solemn assurances not to 
yield to the temptation. The implications from this simple fact must be 
obvious. They bring home to civilization a realization of the necessity of 
eliminating conquest-inspiring activities or conditions. Thus, if the philoso- 
phy of the Pan American conventions of 1933 is to obtain beyond as well as 
within the Western Hemisphere, at least two causes of conquest must disap- 
pear from the horizon. In the first place, territorial limits as today existent 
must by amicable procedure be so adjusted and revised as to leave a minimum 
cause of umbrage to States which have had their limbs torn from them by a 
victorious enemy. This, of course, is a complicated task of which the success 
must be dependent in large degree upon the mind of the permanent occupants 
of areas sought to be regained by the former sovereigns thereof, which is 
itself a fact not always easy of attainment. In the second place, there needs 
to be vigorous and effective effort on the part of States which have heretofore 
been unsuccessful in maintaining supremacy within their acknowledged ter- 
ritorial limits, to exercise full territorial sovereignty therein in special rela- 
tion to the safeguarding of alien life and property. They must be permeated 
with a fresh sense of the inexorable price to be paid for external deference for 
territorial integrity. In a word, if conquest is to sink into desuetude, peoples 
must be fairly contented with the boundaries that limit the areas which they 
occupy, and must remain untempted by revenge to look with covetous eyes 
upon those of a neighbor; and they must accept the burden of maintaining 
within their own domain that measure of protection of foreign life and prop- 
erty which the law of nations continually exacts of each territorial sovereign. 
The American treaties of 1933 signify that the statesmen who were responsi- 
ble for their provisions feel that conditions in this hemisphere satisfy these 
requirements. 

CHARLES CHENEY 
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THE MONROE DOCTRINE DISTINGUISHED IN PRINCIPLE FROM MUTUAL PROTECTIVE PACTS 

In 1916 President Wilson, at the instigation of Colonel House, proposed 
for the acceptance of South American countries a project for an American 
League of Nations, one point of which was an anticipation of the notorious 
Article X of the Covenant of the League of Nations. As originally proposed 
in a written memorandum by President Wilson, it provided for the adoption 
by all Latin American countries of “mutual guarantees of political inde- 
pendence under republican form of government and mutual guarantees of 
territorial integrity.” In its final revised form it read, “that the High Con- 
tracting Parties to this solemn Covenant and Agreement hereby join one 
another in a common and mutual guaranty of territorial integrity and of 
political independence under republican forms of government.” 

This proposal was sharply criticized at the time, just as Article X of the 
Covenant was later criticized, on the ground that it would effect a change in 
the fundamental basis of the Monroe Doctrine. That doctrine is essentially 
unilateral policy and does not lend itself to a multilateral agreement for 
cooperation with other nations. A short, satisfactorily virile definition of the 
Monroe Doctrine is that it is a threat by the United States against any action 
taken by any foreign nation on an American continent which in the opinion 
of the United States menaces its peace or national safety. It is not addressed 
to Latin American nations, but to overseas nations which threaten by force 
to introduce changes in political or territorial conditions in America dis- 
turbing to the welfare of the United States. 

Accepting this understanding of the purpose and scope of the Monroe 
Doctrine, from the point of view of the United States, obviously the United 
States only can determine for itself and in its own discretion when it shall 
invoke it and what action, if any, it shall take in enforcing it. Other nations 
may support the action of the United States in exercising its discretion in this 
unilateral policy, but they are not consulted. Any attempt, therefore, to 
bind the United States with other nations in codperation in exercising its 
rights under the Monroe Doctrine is a limitation of those rights. 

Since the publication in December, 1928, by the State Department, of the 
masterly Memorandum on the Monroe Doctrine by the Honorable J. Reuben 
Clark, former Undersecretary of State, there is no longer any occasion for 
later writers to look into the subject of the sources, development, extent and 
limitations of the Monroe Doctrine, all of which are fully covered by Mr. 
Clark’s Memorandum.! Nevertheless, the interrelationship between the 
Monroe Doctrine and projects such as referred to at the outset of this edi- 
torial, contemplating multilateral agreements for mutual assistance and for 
mutual protection of territorial integrity present some interesting fields for 


exploration. 
The Wilson project of 1916 was received with extravagant enthusiasm from 


1 Memorandum on the Monroe Doctrine, prepared by J. Reuben Clark, Undersecretary 
of State, December 17, 1928, Government Printing Office, 1930. 
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some South American nations, but with marked disfavor by others as unsuited 
to their relations with some of their neighbors. For that reason nothing came 
of it, and it promptly faded out of the picture when President Wilson’s world 
League of Nations appeared on the scene. Article X of the Covenant of the 
League of Nations and its mutual guarantees, somewhat modified by inter- 
pretations, proved acceptable to some important Latin American nations, 
but otherwise it had no contact with the Monroe Doctrine, and it has not 
thrived, and shows little promise of attaining years of wisdom. 

The United States made a multilateral arbitration pact with Latin America 
at the Washington Conference on January 5, 1929, but the Monroe Doctrine 
was carefully excluded from its application. The possibility is foreshadowed, 
however, that some proposal affecting the question of mutual protection may 
be included in the program for the Inter-American Conference to be held in 
Buenos Aires in the summer of 1936. If so, the consideration of the subject 
of the relationship between the Monroe Doctrine and such a project may be 
anticipated. 

We may start with the proposition that the popular conception of the Mon- 
roe Doctrine is generally erroneous. That conception is founded on the false 
basis that it is rigidly limited to its original terms, but, on the contrary, it is 
extremely elastic so long as the underlying principle prevails. Its origin 
shows its elasticity. As demonstrated by Mr. Clark’s Memorandum, it was 
developed out of a definite set of issues threatening the security and welfare 
of the United States. In formulating the doctrine, the United States did not 
go outside of those issues, but it was merely by reason of existing conditions 
that the United States directed its attention to the specific questions which 
were contemporaneously threatening. Those questions, as shown by Mr. 
Clark’s Memorandum, arose from the threat of European interference with 
affairs in Latin American Republics. The warning of the Monroe Doctrine 
was specifically against any threat by European Powers: (1) to establish 
colonies in the American Continent; (2) to extend their political system to any 
portion of the Western Hemisphere or to any part of North or South America; 
(3) to interpose for the purpose of oppressing or controlling in any manner the 
destinies of Latin American governments “who have declared their inde- 
pendence and maintained it, and whose independence the United States has 
acknowledged.” At the same time the United States applied to itself the 
same rule of non-interference with existing conditions, whether territorial or 
political, in Latin America, expressing the hope “that other Powers would 
pursue the same course.” 

It may be accepted as inherent in the situation that if there had been any 
other international questions looming on the horizon which the United States 
thought might sooner or later menace its welfare, they also would have been 
mentioned in formulating the Monroe Doctrine. In other words, the Monroe 
Doctrine is not incapable of expansion. It stands merely as the practical 
application of a general principle to certain conditions which had aroused 
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national interest for years before the doctrine was announced. If any inter- 
national issues of similar import arose today they could be embodied in that 
doctrine without violating its principles. For instance, the Red menace from 
Europe, or any other subversive political doctrines threatening to undermine 
the American constitutional form of government, if launched against the 
Americas from Europe, might easily form the basis for the declaration by the 
United States of a new protective doctrine on its own responsibility and on the 
same principle as the Monroe Doctrine, for its own protection. As declared 
by Senator Elihu Root, “The doctrine is not international law, but it rests 
upon the right of self-protection and that right is recognized by international 
law.” Even the so-called Kellogg Peace Pact sanctioned war for self- 
defense. 

The effectiveness of the Monroe Doctrine in practical application has been 
demonstrated through a long period of years. On the other hand, the in- 
effectiveness of multilateral mutual protective agreements has also been 
demonstrated. What might be called the period of fruition is always subject 
to protracted delays, and complete frustration is always threatened if any 
of the parties refuses at any time to consummate or carry out the agreement. 
Moreover, even when the agreement is ratified by all concerned, the chances 
are that it will have been so modified by amendments and reservations that 
it does not fulfill its original purpose. But even if these difficulties are suc- 
cessfully overcome, then will come the practical test of its workability. Will 
the parties have the spirit of codperation and the executive capacity necessary 
for working together harmoniously and effeetively in exercising divided 
authority? 

We have seen how some of these difficulties frustrated President Wilson’s 
efforts to establish an American League of Nations and how his later attempt 
to do the same thing in a world League of Nations came to nothing. The 
United States would take no part in that League, and, although Europe ac- 
cepted it with many belittling modifications, it has in the end become a 
delusion and a snare through lack of loyal and forceful codperation and 
administrative capacity. 

The conclusion which suggests itself is that the United States is on safer 
ground if it sticks to its historic policy of playing a lone hand in enforeing 
its own protective measures in foreign affairs untrammeled by alien influ- 
ences or commitments. Apart from any other considerations, it must also 
be recognized that in undertaking with other countries mutual guarantees of 
protection, the United States assumes heavy responsibilities with no equiva- 
lent reciprocal advantages, and at the same time binds itself to obligations 
which under the Monroe Doctrine it is free to accept or reject or solve in any 
way which in its discretion seems best for its own interests. 

CHANDLER P. ANDERSON 


480 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


NON-EXTRADITION OF AMERICAN CITIZENS—THE NEIDECKER CASE 

The recent decision of the United States Circuit Court of Appeals (Second 
Circuit) in the case of United States ex rel. Neidecker v. Valentine, Police 
Commissioner! which virtually terminates our extradition treaty with 
France so far as the obligation of the United States to deliver up its own 
citizens is concerned, will, it is believed, be generally regretted. 

The relators in this case were three brothers, all American citizens, engaged 
in the business of banking in Paris and charged with certain criminal transac- 
tions in connection with the conduct of their business. They escaped to the 
United States, where they were arrested upon request of the French authori- 
ties and held for extradition. Their petitions for writs of habeas corpus 
having been dismissed, they appealed to the Circuit Court, basing their 
appeal on the contention that American citizens were not extraditable under 
the treaty with France and that the President had no constitutional authority 
to surrender them to France. 

By Article 1 of the extradition treaty between the United States and 
France, concluded in 1909, the parties “mutually agree to deliver up persons 
who having been charged with or convicted of any of the crimes or offenses” 
mentioned in Article 2 and who “shall seek an asylum or be found within 
the territories of the other.” By Article 5, however, it is agreed that “neither 
of the contracting parties shall be bound to deliver up its own citizens or 
subjects under the stipulations of this convention.” 

The court held that Article 5 conferred no discretionary power on the 
President to surrender an American citizen to France. From this decision 
Judge Manton dissented and wrote an opinion which in our judgment is much 
more convincing than that of the majority. 

The court based its decision largely on the interpretation which Secre- 
taries of State Fish, Freylinghuysen, Bayard and Blaine had placed upon 
Article 6 of the treaty of extradition of 1861 with Mexico, which was identi- 
cal with Article 5 of the treaty with France. Mr. Freylinghuysen in 1884, 
having refused to deliver up an American citizen who was charged with 
having committed an extraditable crime in Mexico and who had sought 
asylum in the United States, made a report of the case to the President in 
which he maintained that the words “neither party shall be bound to deliver 
up its own citizens” did not confer power upon either party to do so in its 
discretion. In his opinion, the treaty clause, so far as it imposed an obliga- 
tion on the United States, should be considered as reading something like 
this: “The President shall be bound to surrender any person guilty of a crime, 
unless such person is a citizen of the United States.” From this he drew the 
conclusion that the President could not lawfully surrender an American 
citizen.? This view of the matter was adopted in 1888 by Secretary Bayard 
who declined to surrender an American citizen to Mexico, and in 1891 by 
Secretary Blaine who, like Mr. Fish in 1874, refused to demand of the Mexi- 


181 F. (2d) 32, January 13, 1936. 2 Senate Exec. Doc. 98, 48th Cong. Ist Sess. 
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can Government the surrender of a Mexican fugitive who had committed a 
crime in the United States and escaped to Mexico. 

While the Court of Appeals did not in the present case, expressly at least, 
admit that it was bound by the interpretation which these four Secretaries 
of State had placed upon the treaty with Mexico, it did assert that their 
opinions, uniform as they were, were entitled to great weight, and appar- 
ently it was their interpretation more than anything else which influenced 
the court in reaching its decision. 

The court was also able to cite some judicial authority in support of its 
interpretation, namely, a decision of the United States District Court for 
the Western District of Texas,® in which it was held that the President had 
no power under the treaty with Mexico to surrender an American woman 
charged with murder in Mexico. There being no obligation, he said, on the 
President to surrender American citizens, it followed that he had no power 
to do so. 

The Court of Appeals further relied in support of its interpretation upon 
the action of the United States in negotiating a new type of extradition 
treaty which did expressly confer discretionary authority on the President 
to surrender American citizens whom he was not bound to surrender. The 
first of these treaties was concluded with Japan in 1886, twelve years after 
Secretary Fish’s ruling and only two years after that of Secretary Freyling- 
huysen. The treaty with Japan provided that “neither of the contracting 
parties shall be bound to deliver up its own citizens or subjects—but they 
shall have the power to deliver them up if in their discretion it be deemed 
proper to do so.” The court was apparently of the opinion that the addition, 
presumably at the request of the United States, of this second clause in the 
treaty with Japan and a half dozen others since concluded, some of them 
recently, expressly conferring power on the President, was evidence that it is 
still the view of the executive department that a treaty containing only the 
first clause without the second gives the President no discretionary authority 
to surrender American citizens. 

Finally, the court called attention to the fact that in the present case we 
were asked to surrender an American citizen to a country which had never 
surrendered its own citizens and which we knew would under no circum- 
stances surrender one of them to us if the request were made. It would be 
strange, therefore, if we should have intended the treaty to give it a discre- 
tion to do what it had consistently refused to do “in the face of more per- 
emptory words,” or to reserve to ourselves a discretion to accept a unilateral 
burden in respect of the extradition of citizens. 

The arguments by which the court reached its conclusion are far from 
convincing to the writer of this note. In the first place, it is believed that 
the interpretation of the Department of State of the identical clause in the 
treaty of 1861 with Mexico was erroneous and was not binding upon the 


3 Ex parte McCabe, 1891, 46 F. 363. 
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courts of the United States. The interpretation of treaties is a judicial 
question, and while a particular construction of the executive department is 
entitled to weight, it is not conclusive upon the courts. This view was 
clearly affirmed by the Supreme Court in United States v. Rauscher * where 
the interpretation adopted by Secretary of State Fish relative to the meaning 
of the extradition clauses of the treaty of 1842 with Great Britain was 
rejected in favor of the construction placed upon it by the British Secretary 
of State for Foreign Affairs, Lord Derby. 

As already pointed out, the only judicial authority which the Court of 
Appeals was able to cite in support of its view was the decision of an in- 
ferior Texas Federal judge in the McCabe Case in 1891. In the opinion of 
the writer this authority was of very doubtful value. The judge gave no 
substantial reasons in support of his interpretation, following in the main 
the opinion of Mr. Freylinghuysen. It rested on what was called the “prac- 
tical construction” by the Department of State in the Trimble Case in 1889. 

The Court of Appeals had before it a far more weighty decision by the 
Supreme Court of Mexico in the case of the extradition of Dominguez and 
Berrera,' where it was held that Article 6 of the treaty of extradition of 1861 
with Mexico, which is identical with Article 5 of the treaty with France, did 
not prohibit but authorized the parties in their discretion to surrender their 
own citizens. Chief Justice Vallarta, who delivered the opinion of the 
majority, pointed out that if it had been the intention of the parties to pro- 
hibit their executive authorities from surrendering their own citizens they 
would have employed language whose meaning was clear, such as had been 
done in other treaties where it was expressly stated that citizens of either 
party should be excepted from the obligation to extradite. But this decision, 
based upon sound and logical reasoning, was not even mentioned by the 
Court of Appeals in the present case. Apparently it preferred the authority 
of the McCabe Case. 

The interpretation adopted by the Supreme Court of Mexico was also 
followed by an English court, in the case of In Re Galwey ® relative to the 
meaning of a similar clause in the extradition treaty of 1876, as amended in 
1887, between Great Britain and Belgium. In this case Lord Russell held 
that the provision of the treaty to the effect that the parties should not be 
bound to surrender their own nationals did not have the effect of prohibiting 
them from doing so if they wished, but gave them discretionary authority 
to do it. The Court of Appeals in the present case referred to the Galwey 
Case as containing “nothing relevant for us because it held that a discretion- 
ary power had been conferred.” 

The argument that the conclusion by the United States of a new type of 
treaty, including one with Mexico in 1889, which replaced that of 1861, by 


4119 U.S. 407. 
51 Vallarta, Cuestiones Constitucionales, 1879, p. 35, and Foreign Relations of the U. S. 
1878-79, p. 564ff. 6 [1896], 1 Q. B. 230. 
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which the original clause relieving the parties of an obligation to surrender 
their own nationals was expanded to confer discretionary power to do so, was 
tantamount to an admission on the part of the United States that there could 
be no such power in the absence of a treaty clause expressly conferring it, 
does not seem convincing. The reason for the additional expanding clause 
was not that it was thought necessary to confer discretionary power on the 
parties to surrender their citizens, but rather because it was considered desira- 
ble to clarify the meaning of the original formula and remove the doubt as 
to its meaning which had been cast upon it by an erroneous interpretation by 
the Department of State and the decision of an inferior Federal court which 
had followed without question that interpretation. As Judge Manton said 
in his dissenting opinion, the additional clause did not change the situation, 
because where a party is not bound but may surrender its own nationals, 
discretion is necessarily implied. The new clause was accepted by the 
United States, not in the belief that it was tying its own hands in respect to 
the surrender of American citizens, but rather as a concession to those States 
which refused to extradite their nationals. The clause was hit upon as a 
formula which would satisfy both those who were willing to surrender their 
nationals and those who were unwilling to do so. 

The assertion that the treaty with France does not confer on the President 
an “affirmative power to surrender an American citizen” does not seem to be 
justified. By Article 1 the parties mutually agree to deliver up “persons” 
charged with or convicted of crimes. As is well known, the Supreme Court 
in Charlton v. Kelly? interpreted the word “persons,” used in a similar 
clause in the extradition treaty with Italy, to embrace citizens. The obliga- 
tion therefore to extradite citizens would certainly include the power to do it. 
Article 5 does not take away that power; it merely makes its exercise dis- 
cretionary. To argue that the United States is prohibited from surrendering 
its citizens merely because it “shall not be bound” to do so does not seem 
to be good logic. The two articles (1 and 5) should be construed if possible 
in such a way as to harmonize them and preserve the force of each. To in- 
terpret Article 5 as prohibiting the President from doing what Article 1 
obligates him to do, as the Court of Appeals did, is to vitiate the treaty so 
far as it relates to the extradition of citizens. 

The suggestion of the court that, in view of the consistent refusal of France 
to surrender her citizens, it could not be presumed to have been the intention 
of the United States to empower the President in his discretion to surrender 
ours to France, overlooks the practice of the United States in this respect. 
As is well known, the United States surrendered Charlton to Italy in pursu- 
ance of an extradition treaty, notwithstanding the fact that it has long been 
the established policy of that country, as it has been of France, not to sur- 
render its nationals for trial and punishment in foreign countries, and the 
Italian Government has many times refused the requests of the United 


7229 U.S. (1913), 447; this Journat, Vol. 7 (1913), p. 637. 
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States to surrender Italian nationals. It will be recalled in connection with 
the Charlton Case that Secretary of State Knox submitted to the Supreme 
Court a memorandum giving the reasons for his decision to surrender Charl- 
ton. He stated among other things that, although Italy’s refusal to recipro- 
cate by surrendering her citizens to the United States would have justified 
the American Government in considering Italy’s conduct as a breach of the 
treaty and therefore good ground for our refusal to surrender Charlton, we 
did not elect to do so. He concluded: “Therefore since extradition treaties 
need not be reciprocal, even in the matter of the surrendering of citizens, it 
would seem entirely sound to consider ourselves as bound to surrender our 
citizens to Italy even though Italy should not, by reason of the provisions of 
her municipal law be able to surrender its citizens to us.” The Supreme 
Court cited this interpretation by the Secretary of State and relied upon it 
in support of its decision that the United States was under an obligation to 
surrender Charlton. 

If the United States is under an obligation to surrender American citizens 
to Italy in the absence of reciprocity, it would seem to be under the same 
obligation to France. The truth is, the United States has always shown a 
disposition to surrender its nationals without insisting upon reciprocity, 
especially to countries which try and punish their nationals for crimes com- 
mitted in the United States. In fact, Mr. Freylinghuysen himself, after 
having refused to surrender Trimble to Mexico in pursuance of the treaty 
of 1861 because he was an American citizen, having serious doubt as to the 
correctness of his interpretation, finally gave instructions that, if he were 
re-arrested, the President would not object to his extradition, or that of other 
American citizens, on the ground of citizenship, provided they were informed 
that they were entitled to a hearing before the Supreme Court upon the 
question of his power under the treaty to surrender them. The United 
States has been willing to adopt a liberal policy in regard to the extradition 
of its citizens, that is, to surrender them without insisting upon reciprocity, 
because other countries which refuse to surrender theirs usually try and 
punish them, whereas if the United States refuses to surrender its citizens 
for crimes committed abroad there is no way by which they can be tried and 
punished. 

This is unfortunately what has happened in the Neidecker Case, although 
the President would probably have been quite willing to surrender the accused 
fugitives had the Court of Appeals not held that he had no power to do so. 
The way the treaty will now operate in practice, so far as the extradition and 
punishment of citizens is concerned, may be illustrated by a comparison of 
the results of the Neidecker Case and the outcome of the case of Alphonse 
Mourey, a French National who, in 1923, while serving as butler to Albert R. 
Shattuck, a retired New York banker, locked him, his family and servants in 
the wine cellar, looted the house of jewelry valued at $84,000, and escaped to 
France. The French Government, following its traditional policy, declined 
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to surrender Mourey because he was a citizen of France, but he was tried by 
a French court, convicted and given a death sentence, subsequently com- 
muted to life imprisonment. The court also awarded Mr. Shattuck 10,000 
francs in the form of damages.’ Certainly the United States could not com- 
plain of a failure of justice in this case because of the refusal of the French 
Government to extradite the offender. But the fugitives in the present case 
cannot be tried in the United States and punished if found guilty, and since 
according to the decision of the Court of Appeals they cannot be extradited 
to France for trial, there is, as stated above, no way by which their guilt or 
innocence may be judicially determined and punishment imposed in case 
they should be found guilty. 

It seems almost like the irony of fate that the United States, which has 
always been willing to surrender its own citizens equally with aliens, which 
for a long time refused to enter into treaties which excepted citizens, yielding 
only when it became evident that treaties of extradition could not be obtained 
without it, and which has even gone to the length of surrendering its citizens 
to countries which would not reciprocate, should now find itself in the 
anomalous position of being unable to do so except in the relatively few 
cases where there is a treaty which, in addition to creating an obligation to 
extradite, expressly confers the power to do sd This regrettable situation 
is the result of the judicial interpretation of a treaty provision which is held 
to be a denial of power, although it may be confidently assumed that no one 
who had any share in the negotiation or ratification of the treaty ever sup- 
posed that the effect of the provision in question would be to prohibit the 
extradition of American citizens. 

It is submitted that in the common effort of the nations to repress and 
punish crime the courts might very well codperate in this worthy undertaking 
by interpreting strictly the provisions of extradition treaties which except 
citizens from the obligation of the parties to extradite—a regrettable excep- 
tion which, as Judge Manton said in his opinion in the present case, is sup- 
ported by “false arguments” and is out of harmony with the “true principles 
and spirit of international penal law.” 

What appears to the writer to be commendable examples of such a method 
of interpretation was furnished by the Supreme Court of Mexico in the case 
discussed above and by that of Switzerland in the case of Piquet, a Swiss 
national whose extradition was requested by the United States in 1890 on 
the charge of embezzlement. The Swiss-American extradition treaty of 
1850, then in force, provided for the extradition of all “persons” charged 
with or convicted of certain crimes, and made no exception of citizens. 
Piquet pleaded his Swiss nationality in bar of extradition, but the court held 
that while Switzerland seemed to have generally adopted in its treaties of 
extradition the principle of the non-extradition of citizens, there was nothing 
in the treaty with the United States which forbade his extradition, and there 


8 New York Times, April 3, 1923, and March 31, 1926. 
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was no municipal law in Switzerland, as there was in Italy, forbidding the 
extradition of Swiss citizens. He was accordingly delivered up to the United 
States, tried, convicted and sentenced to imprisonment at hard labor for nine 
years. The court in its opinion pointed out that the provision of the treaty 
relative to the non-extradition of citizens was in very general terms, and it 
thought that any argument to prove that it forbade the extradition of Swiss 
nationals must show that such was the intention of the parties when the 
treaty was negotiated. It added: 


In concluding a treaty of extradition with a country which, like the 
United States of America, consents to deliver up its citizens, it seems 
clear that if the co-contracting party—in the present case Switzerland— 
had wished to introduce a different principle, it would have made it 
the object of an express provision.® 


It is submitted that this might be said equally of Article 5 of the French- 
American treaty; that is, if it had been the intention of those who negotiated 
the treaty that this article, while relieving the parties of an obligation to 
extradite their own citizens, also deprived them of the power to do so, they 
would have expressly so provided. There is nothing to indicate that they 
had any such intention. It is earnestly to be hoped that the Supreme Court 
will have an opportunity to review the decision of the Court of Appeals in 
the Neidecker Case. Mr. Freylinghuysen in his report in 1884 expressed the 
opinion that the question involved in the interpretation of Article 6 of the 
treaty of 1861 with Mexico, which was exactly the same question as that 
involved in the interpretation of Article 5 of the treaty of 1909 with France, 
should be finally determined by the Supreme Court, and Judge Maxey in the 
McCabe case, seven years later, expressed the same opinion. The Court of 
Appeals admitted in its opinion in the Neidecker Case that the situation in 
which its decision leaves us is “indeed unfortunate,” since there is no way by 
which the fugitives in this case can be punished if they are guilty. If our 
extradition treaties which contain provisions similar to Article 5 in the treaty 
with France mean that the United States, without having intended to do so, 
has deprived the President of all power to surrender American criminals for 
trial and punishment in the countries whose laws they have violated, they 
ought to be replaced as early as possible by others which do not have this 
effect. We cannot afford to make the United States an asylum for fugitives 
from the justice of other countries, whether they be American citizens or 
foreigners. 
JAMES WILFoRD GARNER 


THE RHINELAND OCCUPATION AND THE ENFORCEMENT OF TREATIES 
The German reoccupation of the Rhineland on March 7, 1936, and the 
negotiations which have followed, raised the juridical issues discussed by 


® Cited by Moore, 4 Digest of International Law, p. 299. 
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Professor Fenwick in the April number of this Journau:! (1) Was the Ger- 
man procedure of unilateral denunciation of the Locarno Treaty, followed by 
reoccupation of the Rhineland, permissible? (2) Had the Rhineland clauses 
of the Locarno Treaty become voidable on German initiative because of 
prior violation by France? If one answers these questions in the negative, 
as did the League of Nations Council on March 19, 1936, two political ques- 
tions are raised: (3) What can be done to prevent the violation of treaties 
of this type? (4) What can be done to prevent treaties of this type from 
endangering the peace? The issues of collective security and peaceful 
change, discussed at the April meeting of the American Society of Interna- 
tional Law, are dramatically raised by the last two questions. 

1. With respect to the legal issue, the present writer agrees with the 
“finding” of the League Council:* 


That the German Government has committed a breach of Article 43 
of the Treaty of Versailles by causing, on March 7, 1936, military forces 
to enter and establish themselves in the demilitarized zone referred to 
in Article 42, and the following articles of that treaty, and in the Treaty 
of Locarno. 


This conclusion was voted unanimously by the Council of the League (the 
Chilean representative abstaining and the Ecuadorian representative not 
present), with the exception of Germany, an ad hoc member of the Council 
whose vote was not counted, because, as a guarantor Power under the Locarno 
Treaty, it was a party to the dispute.* Its vote was, therefore, not necessary 
for unanimity under the procedure of Article 15 of the Covenant, which was 
applied in accord with Articles 3 and 4 of the Treaty of Locarno.5 

This conclusion of the Council seems clear from the fact that Germany’s 
only legal argument relied upon an incompatibility between the Franco- 
Soviet Treaty and the Locarno Treaty.® As the Franco-Soviet Treaty had 
not been ratified, and so was of no legal effect when German troops marched 
into the Rhineland, this argument was hardly available at the time. The 
scrapping of the Locarno Treaty by Germany was, in fact, an important in- 
fluence in bringing about the ratification by France of the Soviet Treaty on 
March 12, 1936.7 


1 This JourNaL, April, 1936, Vol. 30, p. 265ff. 
2 League of Nations, Monthly Summary, March, 1936, Vol. 16, pp. 78, 82. 

3 Tbid., p. 78. ‘ Tbid., p. 82. 

5 The Locarno Treaties are printed in Supplement to this JourNat, Vol. 20 (1926), pp. 
21-33, and in International Conciliation, No. 216, January, 1926. 

6 See Chancellor Hitler’s speech to the Reichstag and German Memorandum of March 7, 
1936 (International Conciliation, No. 319, April, 1936, p. 165ff, and résumé of M. von 
Ribbentrop’s address to the League of Nations Council, March 19, 1936 (L. of N., Monthly 
Summary, March, 1936, Vol. 16, p. 81). 

7 The Franco-Soviet Treaty is printed in International Conciliation, No. 319, April, 1936, 
p. 195ff. For ratification see United States Department of State, Treaty Information 
Bulletin, No. 78, March, 1936, p. 6. 
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Even if the Franco-Soviet Treaty had been ratified, Germany was pre- 
cluded from claiming immediate and automatic termination of her obligations 
under the Locarno Treaty because of the explicit provisions of that treaty. 
Article 3 provided for submission to judicial decision of “any question with 
regard to which the parties are in conflict as to their respective rights,” and 
for submission to conciliation, or, on its failure, to the Council of the League, 
in accordance with Article 15 of the Covenant, of “all other questions.” 
Germany was clearly obliged to submit her contention to these procedures, as, 
indeed, she was invited to do by France,’ before acting upon the assumption 
that her contention was correct. 

It may be noted that the Draft Convention on Treaties prepared by the 
Research in International Law,® sets forth the general rule that no more than 
“provisional suspension of the performance of its obligations under a treaty,” 
is permissible to a State on grounds of violation by the other party until a 
competent international tribunal or other authority has declared “that the 
treaty has ceased to be binding.” Furthermore, even such “provisional 
suspension” is applicable only “vis-a-vis the State charged with failure.” 
This would have precluded Germany from even provisionally suspending the 
Locarno Treaty vis-d-vis Belgium, which was not a party to the Franco- 
Soviet Treaty. 

In addition, note should be taken of Article 8 of the Locarno Treaty, as 
was done in the Franco-Belgian communication to the League Council.!° 
This article provides that the treaty 


. . . Shall remain in force until the Council, acting on a request of one 
or other of the high contracting parties notified to the other signatory 
powers three months in advance, and voting at least by a two-thirds ma- 
jority, decides that the League of Nations ensures sufficient protection 
to the high contracting parties; the treaty shall cease to have effect on 
the expiration of a period of one year from such decision. 


2. Even if the Franco-Soviet Treaty had been in effect and Germany had 
not ignored the procedures prescribed by the Locarno Treaty, it does not 
appear that Germany would have had a legal case of any merit. Her argu- 
ment, as presented in her memorandum of March 7, 1936, and as presented 
to the Council on March 19, 1936, by Baron von Ribbentrop," relies on a 
supposed incompatibility of the Franco-Soviet Treaty with the spirit rather 
than with the letter of Locarno. Germany admitted that the Polish and 
Czechoslovak alliance treaties with France, of October 16, 1925,!2 had been 
recognized as compatible with the Locarno Treaty, that the Franco-Soviet 
Treaty, with exception of the provision “for handling Article 16 of the 
Covenant,” was similar to these treaties, and that the exceptions in the 


8 L. of N., Monthly Summary, March, 1936, Vol. 16, p. 78. 

® This Journax, Supplement, Vol. 29 (1935), Part 3, Art. 27, p. 1077ff. 

107. of N., Monthly Summary, March, 1936, Vol. 16, p. 76. 11 Supra, note 6. 
12 International Conciliation, No. 216, January, 1926, p. 71ff. 
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Locarno Treaty designed to recognize the Polish and Czechoslovak treaties 
“were formulated abstractly” and consequently in terms which would include 


future treaties of similar content. The German memorandum, however, 
added,!8 


The meaning of all negotiations having to do with this point, however, 
was this: That a compromise was to be found between the Franco- 
German renunciation of war and the desire of France to retain obliga- 
tions from pacts already operative. 

This emphasis upon “pacts already operative” is not justified by the text 
of Article 2 of the Locarno Treaty, which explicitly permits France to “at- 
tack,” “invade,” or “resort to war,” against Germany in three circumstances: 
(1) “The exercise of the right of legitimate defense” against actual invasion 
of the Rhineland zone, or, “a flagrant breach of Article 42 or 43 of the Treaty 
of Versailles” necessitating immediate action, (2) “action in pursuance of 
Article 16 of the Covenant,” (3) “action as the result of a decision taken by 
the Assembly or by the Council of the League of Nations or in pursuance of 
Article 15, Paragraph 7, of the Covenant of the League of Nations, provided 
that in this last event the action is directed against a State which was the 
first to attack.” 

This last exception refers to the “gap” in the Covenant permitting “private 
war” between League members if the Council or Assembly, acting under 
Article 15, fails to make a unanimous recommendation !* within the specified 
time,!® and was inserted to harmonize the Locarno Treaty with the French 
alliances with Poland and Czechoslovakia already referred to. 

These alliance treaties had provided:?® 


In the event of the Council of the League of Nations, when dealing 
with a question brought before it in accordance with the said under- 
taking [German arbitration treaty with Czechoslovakia (Poland) con- 
cluded on the same date], being unable to succeed in making its report 
accepted by all its members other than the representatives of the parties 
to the dispute, and in the event of Czechoslovakia (Poland) or France 
being attacked without provocation, France, or reciprocally Czechoslo- 
vakia (Poland), acting in application of Article 15, Paragraph 7, of 
the Covenant of the League of Nations, will immediately lend aid and 
assistance. 


Thus it was clearly intended by the Locarno Treaty that if the Council 
was unable to make a report after exhausting its procedure, France would 
be free to carry out the Czechoslovak or Polish alliances by attacking Ger- 


13 Tbid., No. 319, April, 1936, p. 191. 

4 Article 15, par. 7, reads: “If the Council fails to reach a report which is unanimously 
agreed to by the members thereof, other than the Representatives of one or more of the 
parties to the dispute, the members of the League reserve to themselves the right to take 
such action as they shall consider necessary for the maintenance of right and justice.”’ 

15 Article 12 of the Covenant provides: “The report of the Council shall be made within six 
months after the submission of the dispute.” 16 Art. 1, supra, note 12. 
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many, on its own determination that Germany had created the casus foederis 
by aggression against one of those powers. 

The Franco-Soviet Treaty practically repeats these earlier alliance treaties, 
the pertinent article reading:1* 


In the event France or the U.S.S.R., under circumstances specified in 
Article 15, Section 7, of the League Covenant, being subjected, in spite 
of the genuinely peaceful intentions of both countries, to an unprovoked 
aggression on the part of any European State, the U.S.S.R., and recipro- 
cally France, shall immediately come to each other’s aid and assistance. 


It is clear that under the Locarno provision referred to, France is free to 
carry out this provision. Thus, when Germany accuses France of “arrogat- 
ing to itself the right to decide upon its own authority, as to who is the aggres- 
sor” in a war between Germany and the Soviet, it should be added that this 
is only in case the League has been unable to reach a unanimous decision, and 
consequently in case the expressed exception of the Locarno Treaty as well 
as of the Covenant is applicable. 

Germany’s other contention that the Franco-Soviet Treaty differed from 
the earlier Czechoslovak and Polish alliances by “providing for handling 
Article 16 of the League Covenant,” is difficult to follow. Those earlier 
alliances provided that the allies, 


. . acting in application of Article 16 of the Covenant of the League 
of Nations, undertake to lend each other immediately aid and assistance, 
if such a failure [of Germany to observe the Locarno obligations] is 
accompanied by an unprovoked recourse to arms. 


In the Franco-Soviet Treaty, the parties 


Agree, in the event of one of them being subjected under these condi- 
tions (stated in Article 16 of the Covenant) and in spite of the genuinely 
peaceful intentions of both countries, to an unprovoked aggression on the 
part of any European State, to lend each other aid and assistance in 
application of Article 16 of the Covenant. The same obligation is as- 
sumed in the event of France or the U.S.S.R. being subjected to aggres- 
sion on the part of any European State in circumstances specified in 
Article 17, Sections 1 and 3, of the League Covenant. 


The protocol of signature to which Germany probably referred, provided: 


It is further understood that the two contracting parties shall take 
joint action to obtain that the Council shall issue their recommendations 
with all speed required by circumstances, and that should the Council, 
nevertheless, for whatever reason, issue no recommendation or fail to 
reach a unanimous decision, the obligation of assistance shall apply 
nonetheless. It is also understood that undertakings of assistance in 
this treaty refer only to cases of aggression against either of the con- 
tracting parties’ own territory. 


It is hard to see how this contemplates any action other than that permitted 
in Article 2, Paragraph 2, of the Locarno Treaty: “acts in pursuance of 


17 Art. 2, supra, note 7. 
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Article 16 of the Covenant.” It must be remembered, as was emphasized 
in the Assembly’s interpretative resolution of 1921 and in the recent applica- 
tion of Article 16 in the Ethiopian case, that Article 16 leaves the responsi- 
bility for determining the application of sanctions with the members and 
not with any organ of the League.1§ 

The German contention that the Franco-Soviet Treaty is exclusively 
directed against Germany seems to have little bearing upon its legal com- 
patibility with the Locarno Treaty, and also appears to be gratuitous in view 
of the fact that that treaty grew out of an attempt to create an Eastern Lo- 
carno to which Germany would have been a party, an attempt expressly “put 
on record” in the protocol of signature of the Franco-Soviet Treaty. 

Thus it appears that while France and Soviet Russia accept obligations of 
mutual assistance in their recent treaty beyond those to which they are 
bound by the Covenant, these obligations are well within the permissions of 
the Covenant and of the Locarno Treaty. 

3. With the political problem of collective security and peaceful change 
raised by the German violation of treaties, the League and the Locarno 
Powers are struggling at this writing. The problem of maintaining respect 
for treaties while at the same time creating a system of security more viable 
than that of Locarno, presents no little difficulty especially in the midst of 
the high tensions which generally characterize Europe today. 

It is to be observed that no question of the application of sanctions against 
Germany by the League under Article 16 has been raised. Germany had 
violated a treaty, but she had not “resorted to war,” and Article 16 applies 
only in the latter case. 

The question of sanctions under the Locarno Treaty could be and was 
raised because the guarantors of that treaty are obliged “to come immediately 
to the assistance of the Power against whom the act complained of is di- 
rected,” such act including an act found by the Council of the League to be 
a breach of Article 42 or 43 of the Treaty of Versailles, or even a “flagrant 
breach” of these articles before such finding by the Council. It would seem 
that Great Britain would have been bound to respond to a French demand 
for assistance, at least after the Council had found on March 19, 1936, that 
Germany had violated Article 43 of the Treaty of Versailles. 

It is also to be observed that coercive measures “not implying recourse to 
war” might have been taken under Article 11 of the Covenant against 
Germany for breach of the Locarno Treaty. This is in accord with the in- 
terpretation adopted by the Council and Assembly of the League in 1927, of 
the provision in that article requiring the League in case of “war or threat of 
war” to take “any action that may be deemed wise and effectual to safeguard 
the peace of nations.” 1® This interpretation also accords with the opinion 


18Q. Wright, “The Test of Aggression in the Italo-Ethiopian War,” this JourRNAL, 
January, 1936, Vol. 30, p. 46. 
4 See T. P. Conwell-Evans, The League Council in Action, 1929, p. 285. 
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of the legal subcommittee of the Committee of Thirteen set up by a resolu- 
tion of the Council on April 17, 1935. This resolution had been proposed by 
France, Great Britain, and Italy after conferring at Stresa following Ger- 
many’s repudiation of the disarmament clauses of the Treaty of Versailles 
on March 16, 1935. This Committee of Thirteen was instructed :*° 


. . . to propose for this purpose measures to render the Covenant more 
effective in the organization of collective security and to define in par- 
ticular the economic and financial measures which might be applied, 
should in the future a State, whether a member of the League of Nations 
or not, endanger peace by the unilateral repudiation of its international 
obligations. 


And the legal subcommittee found,”! 


. . . that in the presence of a repudiation of international engagements 
such as is contemplated, the Council, if it failed to secure an agreement 
which removed the danger to European security and peace, might rec- 
ommend to States, other than the State which had repudiated the inter- 
national undertaking, economic and financial measures which appeared 
to it to be calculated to contribute to maintaining peace. 

The inauguration of such measures against Germany is not legally im- 
possible, but it is practically unlikely at the present stage. The development 
of collective sanctions against treaty violations in general is far more difficult 
than the development of collective sanctions against an aggression defined 
as resort to force in violation of obligations.2? This is because many treaty 
violations are more difficult to determine than is an act of aggression, because 
many treaty violations do not affect the interests of all States to the same 
extent as do acts of aggression, because the inconveniences resulting from 
any form of collective sanctions would be more serious than those resulting 
from many treaty violations, and because many treaties, particularly those 
likely to be violated, though legally valid, do not conform to the general sense 
of equity. 

For these reasons probably States will for a long time apply collectively 
only moral sanctions in case of treaty violation unaccompanied by violence, 
as they did in castigating Russian violation of the Black Sea clauses of Paris 
in 1871 and German violation of the armament and Rhineland clauses of 
Versailles in 1935 and 1936. Other treaty violations, some of grave political 
importance, have gone without even such collective moral condemnation.”* 


20L. of N. Monthly Summary, April, 1935, Vol. 15, p. 84. 

21 Tbid., June, 1935, Vol. 15, p. 146. See also p. 163, and French proposal, p. 114ff. 

22Q. Wright, “The Concept of Aggression in International Law,” this Journat, Vol. 29 
(1935), p. 375; “Collective Rights and Duties for the Enforcement of Treaty Obligations,” 
Proceedings, American Society of International Law, 1932, p. 108ff. 

% There was no collective protest of the Powers when Austria violated the Treaty of 
Berlin (1878) by annexation of Bosnia and Herzegovina in 1908, though “the episode became 
the starting point and was in large measure the immediate cause for the series of events, all 
of them connected with the affairs of the Turkish Empire, which filled the years 1908 to 
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4. It is to be hoped that international law may succeed in developing prin- 
ciples, analogous to those in most private law systems, so that the validity 
of contractual treaties may be attacked in legal procedures on grounds of 
duress against the State in making ** or frustration of intent in execution,?® 
and that law-making treaties may be revised by practical procedures.?® 
With such principles, collective procedures for enforcing those treaties that 
are valid may eventually be developed. In such a development, coerced and 
unequal treaties would seldom need to be enforced, because they would seldom 
prove to be valid. Most valid treaties would be self-sanctioning because 
they would be reciprocally beneficial to the parties. In such a situation, the 
violation of treaties would not be a factor dangerous to peace. 

The unilateral Rhineland demilitarization in the Locarno Treaty was not 
directly coerced, as was the original demilitarization in the Versailles Treaty. 
It was, however, indirectly coerced because under existing international law 
it was only at the price of retaining this servitude that the German Republic 
could escape other unequal burdens of Versailles. Its unequal character 
was bound to make it unpalatable, and its want of reciprocity deprived it 
of the support of mutual interest. It was a kind of provision which could 
only be enforced by war, after German territory had been evacuated, and 
it took little calculation for Hitler to discern that the Western Powers were 
more reluctant to go to war than they were to tolerate the repudiation of this 
provision. 

Collective security must, therefore, as it has in the post-war period, be 
aimed at preventing violence, not at enforcing treaties. Its objective must 
be peace, not the status quo, although the two are related because the viola- 
tion of treaties may endanger the peace. The solution, however, is to be 
found in the elimination rather than in the enforcement of the type of treaty 
likely to be violated. 

The problem of preventing treaty violation from endangering peace there- 


1914 and led directly to the World War.’’ (Anderson and Hershey, Handbook for the 
Diplomatic History of Europe, Asia and Africa, 1870-1914, Washington, 1918, p. 376.) 
For action in numerous instances of treaty violation, see Commentary, Draft Convention on 
Law of Treaties, this JourNAL, Supplement, Vol. 29 (1935), p. 1077ff; Myers, “Violation of 
Treaties,’ this JouRNAL, Vol. 11 (1917), pp. 538ff, 794ff, Vol. 12 (1918), p. 96ff; Q. Wright, 
“The Effect of the War on International Law,’’ Minnesota Law Review, 1921, Vol. 5, p. 
442ff. 

*4 See Q. Wright, “The Stimson Note of January 7, 1932,” this JournaL, Vol. 26 (1932), 
p. 347ff. The doctrine stated in this note applies to executed treaties transferring territory 
as well as to executory treaties, while the Argentine Anti-War Treaty refers only to “ter- 
ritorial arrangements.”’ 

5 Sir John Fischer Williams, ‘“‘The Permanence of Treaties,” this JouURNAL, Vol. 22 (1928), 
p. 92, citing Matji v. Cheong Steamship Co., L. R. 1926 A.C. 497, 509; A. D. MeNair, “The 
Function and Differing Legal Character of Treaties,” British Year Book of International 
Law, 1930, p. 110. 

* H. J. Tobin, The Termination of Multipartite Treaties, 1933, p. 283ff. 
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fore lies in the realm of peaceful change, rather than in that of collective secur- 
ity. The solution is to be found especially in the development of interna- 
tional law so that those treaties which fail to correspond to the general sense 
of justice will not be legally valid. Toward this goal the proposals of Ar- 
ticles 27 to 32 of the Draft Convention on Treaties of the Research in Inter- 
national Law, Articles 11 and 19 of the League of Nations Covenant, and 
the Stimson Doctrine derived from the Pact of Paris and incorporated in the 
Argentine Anti-War Treaty take a few steps, but many more are necessary.* 
Quincy WRIGHT 


WAIVING OF TERRITORIAL JURISDICTION 

A treaty between the United States and Mexico to facilitate assistance and 
salvage of vessels of either country in danger or shipwrecked on the coast 
or within the territorial waters of the other country was signed by represent- 
atives of the United States and Mexico on June 13, 1935. This treaty came 
into effect on the exchange of ratifications, March 7, 1936, and was pro- 
claimed by the President, March 10, 1936. 

While treaties on safety of life at sea have been widely adopted, this treaty 
between the United States and Mexico aims to provide more safety for life 
in territorial waters. This is a jurisdictional extension of international hu- 
manitarian agreements. The agreements relating to the ice patrol in the 
North Atlantic give to travelers using that route increased sense of security. 
The regulations in regard to radio communication and response to 8.08. 
calls have greatly reduced the risks of ocean travel. 

Now comes this treaty giving to vessels and rescue apparatus, public or 
private, of either country, by conventional agreement the right to “aid or 
assist vessels of their own nationality, including the passengers and crews 
thereof, which may be disabled or in distress on the shores or within the ter- 
ritorial waters of the other country.” This exercise of jurisdiction in the 
territorial waters of the neighboring State is limited in the Gulf of Mexico to 
a radius of two hundred miles from the intersection of the international 
boundary line, and in the Pacific to a radius of seven hundred and twenty 
miles from the intersection of the international boundary line. In the Gulf 
of Mexico the limits would be from the mouth of the Colorado River 
to a point not far from Tampico, and in the Pacific from near the lower 
end of the peninsula of Lower California to a point not far from San Fran- 
cisco. 

Provision is naturally made in order that the privileges granted may not 
be abused, and early notice of intention to enter or of entrance is required. 
This notice may be sent by radio or other expeditious method. Competent 
authorities may advise that adequate assistance is available or that for other 
reason assistance is not considered necessary. If assistance is rendered by 


27 Q. Wright, “Article 19 of the League of Nations Covenant and the Doctrine Rebus Sic 
Stantibus,’”’ Proceedings, American Society of International Law, 1936, p. 55. 
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a vessel of one in the territorial waters of the other State, local laws of the 
State must be respected and notice of departure is to be given to the com- 
petent authorities. 

The word “vessel” as used in this treaty “includes aircraft, as well as every 
kind of conveyance used or capable of being used for transportation on 
water.” 

The treaty contains a provision for termination by either party after one 
year on three months’ notice. 

According to the treaty of 1848 between the United States and Mexico, 
“The boundary line between the two Republics shall commence in the Gulf 
of Mexico, three leagues from land, opposite the mouth of the Rio Grande.” 
There have also been treaties extending by convention the rights of States 
as regards one another on the high seas, as for the protection of maritime 
life, enforcement of customs regulations, etc., but the territorial waters and 
coasts have usually been regarded as within the exclusive control of the ad- 
jacent State for salvage and like jurisdiction. 

The general acceptance of a law of salvage is an evidence of progress from 
the early days when a shipwreck gave the goods to the ruler of the coast 
State or an opportunity for the local community to pillage the vessel and 
sometimes to 2nslave the crew. In this treaty between the United States and 
Mexico even salvage in foreign territorial waters is permitted to follow the 
law of the State of the flag of the vessel, and disaster to the ship of an alien is 
not to be good fortune to the nationals of the coast State. 

To one who may be discouraged as to the progress of international law, 
such international humanitarian conventions as this between the United 
States and Mexico give a gleam of hope for the future. 

GEORGE GRAFTON WILSON 


INTERNATIONAL MEASURES FOR THE RELIEF OF STATELESS PERSONS 

The large and increasing numbers of stateless persons and of persons who 
have lost the diplomatic protection of their national State without acquiring 
any other national protection, constitute a troublesome problem in inter- 
national relations. This is quite apart from, though related to the problem 
presented by the large number of political refugees enjoying temporary or 
permanent asylum in other countries. A certain number of stateless persons 
owe their anomalous position to the conflict of laws relating to nationality. 
A far larger number are now to be found who have lost their nationality or 
national protection by reason of revolution, and direct political action by the 
government of their home State. Even where expulsion has not been directly 
resorted to as a political weapon, the conditions of life have been made so 
intolerable or even dangerous, as practically to compel emigration. While 
the problem of dealing with stateless persons is not identical with that caused 
by the existence of huge numbers of refugees seeking asylum, the number of 
stateless persons and of persons without national protection has vastly in- 
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creased by reason of their position as émigrés. We are here considering only 
the legal questions involved. 

An endeavor to eliminate or at least to reduce the number of stateless per- 
sons who owe their position to the conflict of nationality laws was made in 
connection with the Hague Diplomatic Conference of 1930 in the section 
relating to Nationality. In the draft prepared by the Harvard Research 
in International Law it was proposed (Art. 20) that the nationality of one 
country should not be lost without acquiring the nationality of another. 
Basis No. 2 of the preparatory work for the Hague Conference contained a 
somewhat related proposal that stateless persons should be admitted to the 
territory of the State to which they formerly belonged on request of the State 
of residence. But not even this was accepted by the conference except so 
far as to apply to a very restricted class of persons, viz., the indigent, and 
criminals for which deportation was sought. The principle of the Harvard 
Research was expressed in a voeu but no multipartite conventional plan 
has yet received official support for reducing the number of persons rendered 
stateless because of the conflict of laws. 

The problem has now reached a more critical stage. The numbers of the 
stateless assumed huge proportions after the revolutions in Russia and in 
Turkey. More recently the National Socialist revolution in Germany has 
led to emigrations and subsequent loss of nationality or of diplomatic pro- 
tection. The organs of the League of Nations have been occupied with the 
resulting problems ever since 1922, both for humanitarian reasons and to 
assist neighboring countries in relieving the serious condition affecting their 
own populations because of having accorded asylum to large numbers of 
such persons. The basis of League action rests on the broad objective of the 
preamble to the Covenant “to promote international codperation by the 
maintenance of justice”; and also upon Article XXIII (a) which provides 
that “members of the League will endeavor to secure and maintain fair and 
humane conditions of labor for men, women, and children, both in their own 
countries and in all countries to which their commercial and industrial rela- 
tions extend, and for that purpose will establish and maintain the necessary 
international organizations.” } 

Between the years 1922 and 1935, nine separate arrangements for the is- 
suance of certificates of identity were arrived at under the auspices of the 
League. The Nansen International Office for Refugees has jurisdiction to 
grant such certificates to Russian, Armenian, Assyrian, Chaldean and Turkish 
refugees, of which there are approximately one million. The High Com- 
mission for Refugees coming from Germany has dealt with some eighty 
thousand persons who left Germany in consequence of the National Socialist 
revolution. A committee has also been constituted for the Assyrians in 
Iraq. Due to the proportions which the problem has reached and to the 


1Cf. Norman Bentwich, The International Problem of Refugees. Foreign Policy Re- 
ports, Feb. 1936, Vol. XI, No. 25. 
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menace of further aggravations, proposals have been made to deal with these 
questions in a more comprehensive manner. The Committee on Interna- 
tional Assistance to Refugees presented a report to the Council of the League 
on January 3, 1936, pointing out that the existence of so large a number of 
stateless persons made it essential to accord international legal protection to 
the extent of issuing identity papers or passports to secure such persons a 
certain minimum of “personality,” stability and freedom of movement.” 

The committee further pointed out that with respect to the German refu- 
gees, “the fact that most of them still possess national passports is of no im- 
portance in view of the precarious nature of the documents in their possession 
and the fact that, as a rule, it is impossible for them to get their passports 
extended.” The committee lays stress upon the importance of dealing with 
the situation as a whole, as neither the Nansen Office nor the London High 
Commission are permanent organizations. As a basis for a wider solution, 
the committee recommends that the convention signed in 1933, prepared at 
the Inter-Governmental Conference on Refugees, be ratified by a larger 
group of States. Up to the beginning of the present year, only Bulgaria, 
Czechoslovakia and Norway had ratified the convention, although there is 
a prospect of ratification by Belgium, Egypt and France.® 

Under the principles of the convention, certificates of the Nansen type 
may be issued for not less than one year to persons residing regularly in the 
territory of one of the parties, with a formula authorizing exit from and re- 
turn to the country of issue. The convention also grants free access to the 
courts of law in the country of residence, and accords the same rights of legal 
assistance and exemption from the obligation of giving security for costs as 
are enjoyed by nationals of the State of residence. Persons coming within 
the convention also enjoy certain exemptions from labor restrictions so as 
to permit them to earn a livelihood. Such restrictions are automatically 
suspended after residence of not less than three years, or if the person be 
married to a national of the country of residence. The status of stateless 
persons with regard to labor is closely bound up with that of the unemployed, 
but the tendency of proposed international legislation is to assimilate their 
privileges to those of indigent foreigners generally. A survey of some of the 
legal aspects contained in the report of January, 1936, is followed by a recom- 
mendation for the adoption on a wider scale of the Convention of 1933, under 
which the stateless person acquires a normal juridical status. Certain eco- 
nomic and social rights are accorded which place the stateless person resident 
in the territory of the parties on the same footing as nationals, or at least as 
foreigners enjoying most-favored-nation treatment.® 

These measures taken under the auspices of the League are of course with 
a view to the amelioration of the condition of refugees where such condition 


* League of Nations Publications, C.2.M.2.1936.XII, p. 4. 
3 Ibid., p. 15. ‘Cf. League of Nations Publications, C.10.M.8.1935.IV. 
5 League of Nations Publications, C.2.M.2.1936. XII, p. 15. 
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has been aggravated by statelessness. International jurists have also been 
giving attention to certain strictly legal questions which, if neglected, promise 
to increase the complexity of judicial administration where the rights and 
duties of stateless persons are concerned. At the Brussels conference of the 
Institute of International Law held in April, 1936, Arnold Raestad of Nor- 
way, formerly Minister of Foreign Affairs, presented a comprehensive report 
on the “Legal Status of Stateless Persons (apatrides) and Refugees,” together 
with a series of proposed resolutions. The conference recognized the prin- 
ciple that stateless persons ought to enjoy all the rights accorded under par- 
allel circumstances to other foreigners, except those accorded to the subjects 
of particular States by conventions or special laws (Art. 3). The loss of 
nationality or the change of domicil or habitual residence of stateless persons 
should not divest them of rights previously acquired. The practical exercise 
of these rights is sometimes dependent upon the presentation of official docu- 
ments of civil status which a stateless person is unable to produce by the 
very reason of his statelessness. In this event the country of domicil or 
habitual residence will supply the document (Art. 3 (2)), and it should 
also supply him upon his demand with a passport or certificate of identity 
and travel, authorizing him to leave the territory and to return (Art. 5), sub- 
ject presumably to general laws and police regulations. Whenever a State 
refuses protection and assistance to one of its nationals not a refugee, every 
other State may treat such person as stateless with a view to according him 
the advantages previously mentioned (Art. 6). The State of domicil or 
habitual residence may accord diplomatic protection to such person in con- 
sequence of any act occurring after the establishment of domicil or residence. 
If the act occurred while such person was abroad, the State of domicil or 
habitual residence may accord protection only if it had previously granted 
him a passport or certificate of identity and travel (Art. 7). 

Other provisions deal with the application of law in determining the per- 
sonal and family rights of a stateless person and the devolution of his estate 
at death where national law is applicable under the rules of private interna- 
tional law. These need not detain us here, especially in view of the fact that 
the law of the domicil and not the national law is the governing principle 
of personal law in jurisdictions following the English common law. 

Recognition of the principle that it is a breach of international comity for 
a State to deprive its citizens of national status unless another nationality 
is acquired, may not come as speedily as many would wish. The support 
given to it by responsible bodies of experts will not be without influence in 
shaping the future policy of governments, although the international political 
situation may delay action due to the desire not to wound the susceptibilities 
of certain powerful States. The principle is not inimical to the sovereign 
power of each State to determine the conditions upon which its national 
status shall be acquired or lost, but it establishes the reciprocal duty of each 
State not to throw an unfair burden on other States in the exercise of that 
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power. These other States, constituting the international community, have 
the undoubted right to accord asylum and will continue to extend hospitality 
to political refugees, especially where such refugees have not been guilty of 
any acts of hostility to their own or to any other government. The relief of 
the aggravating disabilities of statelessness under these circumstances tends 
to promote the maintenance of order and the interests of a common humanity. 
In addition to the steps that are merely palliative, more permanent interna- 
tional measures tending toward reduction of the numbers of stateless persons 
would also seem essential to prevent chaotic conditions in an era of nation- 
alism. 
ArtTHur K. KuHN 


THE ADMISSION OF WOMEN TO THE BRITISH FOREIGN SERVICE 

The Inter-Departmental Committee appointed to review the question of 
the admission of women to the Diplomatic and Consular Services in their 
report to the British Secretary for Foreign Affairs just published,! was unable 
to reach any general or satisfactory agreement in regard to the admission of 
women to the Diplomatic Service. Four of the six male members of the 
committee were opposed to admission, while the two women members recom- 
mended that women should be eligible for admission on the same terms as 
men. The two remaining male members of the committee proposed that 
women should be admitted for “a limited period as an experimental measure.” 

The objection to the admission of women to the Consular Service on the 
part of the majority of the committee was more pronounced, as is evidenced 
in the summary of the arguments upon which they relied. All of the six 
male members of the committee agreed that “it would be inadvisable to admit 
women.” The two women members did not, however, concur. Perhaps the 
male majority members of the committee wished to provide an escape from 
the responsibility of this decision in the event that their conclusions should 
arouse too great a storm of protest, for they state: 


We wish to make it clear that the effect of this recommendation is not 
to close the Consular Service to women for all time. We are concerned 
only with the situation as it is to-day, and we are satisfied that in the 
present state of public opinion, both in this country and abroad, the ad- 
mission of women to the Consular Service would result in harm to the 
efficiency of the Service. We think that it would also tend to prejudice 
the position which the women’s societies wish to advance. 

On the other hand, if the women’s movement should continue to gain 
ground, classes of the population as yet unaffected will become accus- 
tomed to the idea of the employment of women in spheres at present 
closed to them. In that event the matter can be reconsidered in the 
light of the circumstances then existing. 


' This has been issued as a white paper. Misc. No. 5 [1936]. Documents relating to the 
Admission of Women to the Diplomatic and Consular Services, July 30, 1936—April 1936. 
(Cmd. 5166.) pp. 38. Price 9d. 
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We are unfortunately not able to examine the evidence upon which the 
recommendations of the Inter-Departmental Committee were based, for the 
committee, considering that much of the evidence tendered to them was 
directed to “the habit of mind and the social customs of foreign governments 
and countries, and was in itself of a confidential nature,” recommended that it 
be not published. The summaries of the arguments, pro and con, which 
accompany the conclusions, supply little more than the time honored and 
unsupported assertions with which almost everyone is already familiar. If, 
on the one hand, we must confess that there is much truth in the assertion 
made by those advocating the admission of women to the Diplomatic Service 
that the objections to admission are based “in part on prejudice, and in part 
on fear of the unknown,” we may, on the other hand, have some hesitation in 
admitting young women to a career in the Foreign Service. For even if 
governmental regulations place no bar in the way of employing married 
women, a normal attractive young woman who wishes to marry may, never- 
theless, find herself in the unfortunate predicament of being obliged to resign 
from the Service or to give up the man of her choice. The consequence of 
placing its foreign service officer in this dilemma is likely to result in a loss 
of efficiency for the Government, whether it be because of the resignation of 
an experienced officer or because she may be handicapped by the canker of a 
serious constraint, consequent upon her renunciation. 

The report gives in an appendix some statistics which show how relatively 
few women, as compared to men, have taken the British Civil Service exami- 
nations in the Administrative Class Open Competition and subsequently 
received an appointment. Either because the women were less well qualified 
or because they were discriminated against, the proportion of women passing 
is seen to be not more than half that of the men. From 1931 to 1933 none of 
the women taking the examination was successful. In the nine years’ period 
prior to and including 1933, during which the examination has been open 
to women, 110 competed and nine succeeded. During the same period 179 
men out of 1,029 were successful, a percentage of over 17 as compared with 
slightly more than 8 per cent. for women. 

The statistics for our own foreign service examinations show a similar 
result. From 1925 to 1932, 74 women completed the examination by taking 
the oral, and of these five received an appointment. During the same period 
402 men out of the 1,360 who completed the examination were successful and 
received an appointment. Appointments for those who took the examination 
amounted, therefore, to less than 7 per cent. for the women, while for 
the men the percentage was slightly below 30, that is, four times as great. 
And it should be noted that no women who took examinations in the years 
1930, 1931 and 1932 were appointed. The previous record of appointments 
for women was for 1925 one; for 1926 none; for 1927 one; for 1928 two; and 
for 1929 one; making a grand total of five. 

The figures for the recent examinations are not yet available, but the 
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number of women who took the written examination in May was 38 out of a 
total of 709, or about 5 per cent. Of the five women who have succeeded in 
passing the examination and receiving an appointment, only two now remain 
in the service. The other three have resigned for one reason or another. 
Recently, however, Mrs. Ruth Bryan Owen, daughter of former Secretary 
of State Bryan, was appointed Minister to Denmark. There have been other 
instances of women who have received important diplomatic appointments, 
but they were generally entrusted with some special mission. 

In an addendum to the report, the four male members who were opposed 
to admitting women into either service even upon an experimental basis make 
the following statement of the situation in regard to women in the foreign 
service of other States: 


In all, 14 countries were quoted to us by name as employing women in 
their Diplomatic Services. Of these, three have never in fact admitted 
women; three have in the past admitted women, or one woman, but do 
so no longer; three others admit women to their Foreign Offices, but do 
not consider them as eligible for service abroad; and of the 13 women 
stated to be or to have been employed in Diplomatic or quasi-Diplomatic 
posts by the remaining five countries, five resigned after short periods of 
service, and six do not furnish the slightest analogy with the system of 
admission by competitive examination in force in this country. There 
seems, in fact, to be a tendency on the part of those countries which have 
attempted or considered the experiment now to reject it. We have been 
recommended to appear as pioneers in the movement, but there is at 
least the danger that we might be pioneering in a territory which had 
been already explored and abandoned. 


As was to be expected, the British Government has announced its decision 
to adopt the view of the majority of the Inter-Departmental Committee that 
“the general interests of the State” would not be better served if women were 
admitted to the Diplomatic and Consular Services. This official pronounce- 
ment, which bears the date of April, 1936, is supported by a brief recapitula- 
tion of the arguments against the admission of women, which concludes 
as follows: 


Finally, His Majesty’s Government do not consider that any injustice 
is being done to women by their continued exclusion from the Diplomatic 
Service. It is, to say the least, doubtful whether women are suited to 
this Service owing to the conditions prevailing; it is equally doubtful 
whether the admission of women would contribute any special advantage 
to the State; lastly, the size of the Service is so small that the general 
question of the employment of women is in any event hardly affected. 


Ewuery C. STOWELL 


NEUTRAL EMBARGOES AND COMMERCIAL TREATIES 
Article VI of the treaty with Italy of 1871, a provision analogous to which 
is to be found in other commercial treaties, reads in part as follows: 


| 
e 
1 
f 
f 
| 


502 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


. nor shall any prohibition be imposed on the importation or exporta- 
tion of any articles the produce or manufacture of the United States or of 
Italy to or from the territories of the United States, or to or from the 
territories of Italy, which shall not equally extend to all other nations. 


The question has arisen whether the embargo on “arms, ammunition or 
implements of war” provided for in the Neutrality Resolution of August 31, 
1935, and in the President’s proclamation of October 5, 1935, during the 
Italo-Ethiopian War, is an impairment of this common provision of commer- 
cial treaties, or whether, if an arms embargo be permissible, a commodity 
embargo on materials used “in the conduct of war”? is not also permissible. 

It is believed that an arms embargo on the part of a neutral country is 
licit if applied impartially to both belligerents, notwithstanding the com- 
mercial treaties, whereas an embargo on general commodities, whether 
erroneously called “essential war materials” or by any other derogatory 
name, is not permissible. The reason is that since the Crimean War in 1854 
it has become common practice for neutral nations, mainly the Scandinavian 
countries, Portugal, Belgium, Switzerland, the Netherlands, and on the 
American Continent, Brazil, Peru, and Haiti, on occasion, to prohibit the 
shipments of arms and munitions to foreign belligerents, or at least their 
shipment in national vessels.2 When occasionally “contraband” export or 
carriage was prohibited, it is evident that arms, ammunition or implements 
of war, that is, goods absolutely contraband, were intended. If at any time, 
as in the case of Belgium during the Franco-Prussian War of 1870, commodi- 
ties like horses and certain forage stores were added,’ it was either because 
the home supply needed to be preserved or because a neutral contiguous to 
the two belligerents often took special precautions to prevent its nationals 
from assisting either belligerent in a military way. The limited embargoes 
of the Scandinavian countries in 1914 and early 1915 were designed to pre- 
serve the home supply.* The more widespread embargoes of the later years 
of the war 5 were applied under duress of the Allied Governments as an inci- 
dent of the policy of “rationing.” 

Embargoes have been laid by belligerent countries to preserve the home 
supply or to prevent supplies from falling into the hands of the enemy, as in 
the case of “coal and other material used in war,” imposed by the United 
States at the beginning of the Spanish-American War,® and as in the case of 


1 Section 4 of the original Neutrality Bill of January, 1936, S. 3474. 

2 In this category belong the embargo imposed May 28, 1934, by the President on Bolivia 
and Paraguay under Joint Resolution of that date, and the short-lived embargo of Great 
Britain on China and Japan, Feb. 27, 1933. 275 Hansard (5th Ser.), Col. 57-59. 

31870 Pasin. 432. 4For. Rel. 1915, p. 804. 

5 Naval War College Documents, 1915, p. 33 et seg. Parmelee, Blockade and Sea Power, 
p. 132. 

6 Cong. Rec. April 21, 1898, pp. 4146 (Senate) and 4170 (House), Vol. 31, 55th Cong., 2nd 
Sess. To the effect that “other materials used in war” meant strictly military supplies, see 
debates loc. cit. 
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the British Exportation of Arms Act, 1900, “to prevent such arms, ammuni- 
tion, military or naval stores being used against Her Majesty’s peoples or 
forces” or against those of her Allies, and the British war embargo on “all 
other articles of every description.” * The United States embargo on scrap 
tin under the Act of February 15, 1936, “in the interest of national defense” 
is not confined to the United States as a belligerent. These embargoes ob- 
viously had nothing to do with neutrality. Neither had the arms embargoes 
sporadically applied to Cuba, Mexico, Brazil, Honduras, and China, under 
the Resolutions of 1912 and 1922 to prevent domestic violence. Nor are we 
concerned here with retaliatory neutral embargoes, such as those laid by 
Jefferson in 1807 and authorized by Congress in 1916 to insure belligerent 
respect for neutral rights. Nor are the “sanctions” under Article XVI of 
the Covenant neutral in character. 

The fact that neutral arms embargoes have, since the Crimean War, be- 
come common enough to warrant recognition as a valid neutral privilege 
(although not a duty) ,* and the fact that no belligerent country has protested 
them, so far as can be ascertained, is a strong indication that such embargoes 
have now taken their place with other neutral restrictions as an incident of 
the law of neutrality, which creates both for belligerents and neutrals a 
complex of duties and liabilities quite inconsistent with the freedom guaran- 
teed in commercial treaties. They would constitute a potential violation of 
such treaties were it not for the fact that the legal relations growing out of 
neutrality are superimposed on commercial treaties. 

But there is no justification either (a) for the extension of the term “arms, 
ammunition, or implements of war” to cover general commodities such as 
“oil, copper, trucks, tractors, scrap iron and scrap steel,” ® at best goods 
conditionally contraband, that is, not contraband at all unless proved by a 
belligerent to have a military and not merely an enemy destination; or (b) 
for the extraordinary suggestion that the term “contraband” now covers prac- 
tically everything used in war, and that hence there is no reason to distinguish 
lethal weapons from other commodities needed in war;?° or (c) for the 
attempt to impose widespread embargoes by inventing the tendentious and 
unlegal term “essential war materials,” or to expand the category of “muni- 


™ Naval War College Documents, 1915, p. 57 et seg. See extension of 1900 Act in Cus- 
toms (Exportation Restriction) Act, 1914 (5 Geo. V, c. 2). See also Baty and Morgan, 
War: Its Conduct and Legal Results (London, 1915), 56-58. 61 Brit. & For. St. Pap. 761, 
at 764. 

§ Comment in 42 Yale Law Journal (1933), 1109. 

* Cf. list of commodities in statement of Secretary of State, Nov. 15, 1935. 

10 Mr. Bernard Baruch, in his valuable article on “Neutrality” in Current History for 
June, 1936, adduces some of the practical reasons why an embargo on lethal weapons is sus- 
tainable, whereas an embargo or threatened embargo on raw materials or non-lethal com- 
modities is dangerous to the United States, to the world, and to the cause of peace. The 
suggestion that “practically everything is contraband” appears in letter of Charles Warren, 
Senate Hearings on S. 3474 (1936), p. 254. 
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tions of war” to include raw materials like scrap tin. A neutral embargo on 
such secondary materials is such a novelty as hardly to warrant the belief 
that it would not meet with legitimate protest from belligerents having com- 
mercial treaties with the neutral; nor in the case of Italy could it be justified 
as a neutral embargo on contraband in view of the specific limitations on that 
term set out in Article XV of the treaty of 1871. 

These efforts to expand the concept and content of neutral embargoes are 
an outgrowth of the philosophy of sanctions, of the theory that pacification 
or suppression of war could be produced by withholding from belligerents 
commodities they urgently need. Not only is there no justification for confi- 
dence in the success of such an effort, but the very possibility of such em- 
bargoes is a detriment to useful international relations, for they arouse fear 
and hostility and stimulate self-sufficiency, autarchy and conquest. The 
writer has already ventured to suggest that the theory and practice of sanc- 
tions is one of the misfortunes of a none too rational period of world history, 
for it seeks by coercion and starvation to compel a nation of millions to 
conform its conduct to the wishes of the sanctioners. Probably nothing 
could so quickly embitter human and international relations and render peace 
and order impossible. The recent experience of Great Britain in embarking 
on and abandoning sanctions ought to convey an unforgettable lesson. 

But for a natural neutral like the United States to invite a similar experi- 
ence by pursuing sanctions, open or disguised, is hard to justify. The conse- 
quences of such a threat of withholding raw materials are incalculable. Not 
only does it invite domestic disorders, but a capricious supplier will soon lose 
his customers, even in time of peace. Embargoes, however supposedly altru- 
istic the motive, are an obstruction to confidence, and their coercive purpose 
is irreconcilable with neutrality. The dislocation of production and con- 
sumption in a belligerent country creates new demands for goods which, if 
denied, are more likely to produce desperation than peace. As Mr. Bernard 
Baruch has pointed out, the withholding will necessarily be deemed an un- 
friendly act, and, far from preventing entanglement in the war, is likely to 
promote and foster it. Both domestically and externally the policy seems in 
the highest degree unwise. It is in the American interest to confine the term 


11 See Publication 867, Department of State, 1936. The statement of Nov. 15, 1935, 
supra, speaks of the commodities therein mentioned as “essential war materials although not 
actually arms, ammunition or implements of war,’’ whereas Publication 867 for the first 
time characterizes scrap tin as “other munitions of war.’”’ This is not legally justified. 
The term “arms and munitions of war” was analyzed and defined under the Resolution of 
March 14, 1912, by Attorneys General Wickersham (29 Op. Atty. Gen. 375), and Mc- 
Reynolds (30 Op. Atty. Gen. 213 and ibid. 227), and is defined in the Traffic in Arms Con- 
vention of 1925. The term “contraband of war’’ is specifically defined in Art. XV of the 
Treaty of 1871 with Italy, an article common also to other commercial treaties. The 
League Committee on the Chaco embargo recommended the embargo of “arms and war 
materials.” This was interpreted by the sanctioning nations as covering lethal weapons 
only. 15 Official Journal (League of Nations), 837-839. 
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“contraband” to the narrowest possible limits, as Secretaries of State Jeffer- 
son and Cass pointed out years ago.!* Rather than support expansion of 
“contraband,” a belligerent abuse which neutrals should deflate and not 
inflate, thought should be given to the organized codperation of neutrals, as 
in 1780 and 1800, to resist belligerent imposition.1* This would be a far 
more effective contribution to the limitation of the horrors of war and to 
the restoration of normal relations between nations. Jefferson’s policy was 
sound and constructive.'* 

Equally questionable is the policy of including in the recent executive 
trade agreements under the Act of June 12, 1934, a paragraph reading as 
follows: 


Nothing in this agreement shall be construed to prevent the adoption of 
measures prohibiting or restricting the exportation or importation of gold 
or silver, or to prevent the adoption of such measures as either govern- 
ment may see fit with respect to control of the export or sale for export of 
arms, munitions, or implements of war, and, in exceptional circum- 
stances, other military supplies. 


In three of the agreements, the final clause reads, “all other material 
needed in war.” 

The Tariff Act looked to the “promotion of trade,” and the general policy 
of reducing tariffs by a generalized most-favored-nation clause deserves, in 
the writer’s opinion, approval. But trade promotion is not achieved by 
threats of primary and secondary boycotts under “exceptional circum- 
stances,” undefined, and presumably resting both as to occasion and scope in 
executive discretion. Authority for embargoes beyond ‘arms, ammunition 
or implements of war’ was refused by Congress in the Neutrality Resolutions 
of August 31, 1935, and February 29, 1936. Such authority is not to be 
found, it is believed, in the Tariff Act of June 12, 1934. It seems unrealistic 
and unsound for the United States to seek to cripple its own trade by giving 
a loose and expansive content to the heretofore limited phrase “military 
supplies,” or to the even vaguer and unlegal term “material needed in war.” 
If these clauses were designed to afford the opportunity to participate in 
sanctions, it would seem as if the supposed benefits of such a privilege are 
outweighed by the disadvantages of autarchy, restricted trade and interna- 


12 Mr. Cass, Secretary of State, to Mr. Mason, Minister to France, June 27, 1859, Moore’s 
Dig. VII, 657. See also Jefferson in Moore’s Dig. VII, 677. 

13 For the aims of the first Armed Neutrality, including limitations on the definition of 
contraband, see Jessup, “American Neutrality and International Police,’’ World Peace 
Foundation Pamphlets, Vol. 11, No. 3 (1928), p. 19. Also Moore’s Dig. VII, 559. 

4 Jefferson, in contesting the British attempt in 1793 to keep foodstuffs out of France, 
maintained the right of neutral nationals “to carry the produce of their industry, for ex- 
change, to all nations, belligerent or neutral as usual,” subject to the restriction “of not fur- 
nishing to either party implements merely of war,’’ commonly known as contraband, nor of 
carrying “anything whatever to a place blockaded.” (Amer. State Pap., For. Rel., 2d ed. 
1817, I, 393.) “Merely” is here a significant word. 16 48 Stat. 943. 
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tional hostility which sanctions necessarily produce. Possibly the recent 
débacle of sanctions, which should remove from international relations this 
dangerous obstacle to peace, will help to restore faith in the conservative 
functions of genuine neutrality. 

Epwin BorcHarpD 


THE “FAILURE” OF THE LEAGUE OF NATIONS 

The success of the Italian campaign in Ethiopia in the face of the public 
condemnation of Italy by the League of Nations as an aggressor, and in spite 
of the economic sanctions applied by the League, limited as they were, has 
led to a quite general reaction on the part of public opinion in the United 
States to the League as being a “failure.” On the part of those who believe 
in the principle of collective security as applied to international relations, the 
confession of the failure of the League has been naturally a regretful one. 
For others not so disposed towards schemes of codperative defense, the pro- 
nouncement of failure has been the occasion for cheering, as if an institution 
which of its nature could not effectively guarantee the peace had now been 
shown definitely to be what it was. In both cases, though far more so in 
the latter, there has been a tendency to confuse principles of law with the 
circumstances attending their application, to identify the League system with 
the policies of the States whose voices were more dominant in its councils, 
and to give to the League a corporate character which it has never from the 
beginning possessed. 

Technically, of course, the “failure of the League” is the failure of the plan 

“of collective security embodied in Articles 10, 11, and 16 of the Covenant. 
The other functions of the League, those concerned with the organization 
and administration of social and economic activities, including the Interna- 
tional Labor Bureau, remain substantially unaffected by the failure of 
collective security. Important as those functions are, however, they appear 
for the moment to be of little consequence in the face of the inability of the 
League to meet the most vital problem of any legal system—the maintenance 
of order in the international community and the protection of rights of person 
and property. 

The political aspects of the failure of the League in the Italo-Ethiopian 
crisis are sufficiently obvious. What students of international law are more 
concerned with is the problem of the reorganization of the present system of 
collective security so as to meet, if possible, the demands of the next situation. 
For there can be no question that collective security must continue to be the 
ultimate objective of international organization if international law is to be 
an effective agency for the maintenance of peace in an ordered world. The 
particular form which collective security may take, whether regional] or 
universal, whether put into effect by limited or by general treaties, is a matter 
of practical expediency. The principle of law which must remain dominant 
is the principle that the collective judgment of the community of nations 
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must replace the right of each State to be the judge in its own case and the 
collective power of the community be substituted for the old right of the 
individual State to take the law into its own hands. 

It is said that “the world is not yet ready for such ideals,” that the political 
dangers involved in such forms of international codperation under present 
conditions make it desirable to postpone plans of codperative security until 
there is greater promise of their success, that if the collective organization 
goes too far in advance of the standards of conduct of the individual members 
of the group, new sources of friction will be created that will but add to the 
difficulty of settling existing disputes. These are, of course, practical con- 
siderations which can not be lightly dismissed. They may force us to slow 
down the pace with which we pursue the objective of collective security, 
but they must not be allowed to change the direction of our purpose. If the 
evolution of law within the smaller community of the State is to be a guide, 
there can be but one choice for the student of international law. The alterna- 
tive to the collective will of the community of nations is the anarchy of the 
individual assertion of rights, which, in the light of experience, will be the 
rule that might makes right. 

Accepting the principle of collective security as the ultimate if at present 
unattained goal of international law, there are several forms of reorganiza- 
tion which might be applied to the League in order to make it a more effective 
agency of peace. One series of proposals, to which perhaps most serious 
consideration has been given, would convert the existing organization of 
collective security into a regional rather than a world-wide system. Groups 
of nations would bind themselves, after the manner of the Locarno treaties, 
to maintain collective security within their limited circle. Of such charac- 
ter, for example, was the proposal made by Sir Samuel Hoare on June 9 and 
by the British Chancellor of the Exchequer, Neville Chamberlain, on 
June 10. In neither case, however, was there any such specification of 
details as would permit comment on the proposal as a legal proposition. 
It would seem, however, to be a matter of practical politics rather than of 
international law whether the principle of collective security can be put 
into effect by regional groups in such a way as to prevent conflicts between 
individual States cutting across regional lines or, it might be, conflicts be- 
tween one regional group and another. Moreover, while the principle of 
collective security would appear in certain cases to admit, perhaps even to 
call for, practical application by regions, in other cases there would seem 
to be need of a larger organization of all the nations supporting the action 
of the regional groups. For example, the obligation of mutual military aid 
might be by regional groups, but the obligation of putting into effect economic 
sanctions would seem to be necessarily world-wide. 

The various proposals of regional reorganization, however, do not appear 
to go to the root of the difficulties brought into clearer light by the Italo- 
Ethiopian situation. It is clear now, as it was not in 1920, that a League 
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which is “nothing but the governments represented in the Council and in the 
Assembly,” as Lord Robert Cecil once described it, has not sufficient cor- 
porate unity to overcome the conflicts of nationalistic interest within the 
dominant group of the Great Powers. In a loose confederation which can 
only act with the unanimous consent of the individual governments, the 
failure of the leading members of the confederation to agree is likely of itself 
to be fatal; and this probability is all the greater when important States are 
outside the confederation and can not be counted upon to support such 
limited measures as the divergent policies of the leading members may 
agree to. 

In what practical ways might greater corporate unity be given to the 
League? Is it possible to secure a representation of “peoples” instead of a 
representation of governments, taking “peoples” as meaning the sum of the 
various groups within a particular State with their separate sets of interests 
and their separate organization apart from that of the State as a whole. 
It is a familiar observation that there are within the national boundaries of 
the individual States groups of persons organized in accordance with their 
religious, social or economic objects, whose interests are almost identical 
with those of similar groups in neighboring States. At present the organiza- 
tion of the League of Nations, in so far as it relates to action in the direction 
of collective security, makes no provision for the representation of such 
groups, although such representation might be greatly effective in cutting 
across national lines and creating that body of common international inter- 
ests necessary to give to the League the greater corporate unity which it 
needs. There are, it is true, international federations of religious denomina- 
tions, international chambers of commerce, international medical and other 
scientific associations; but lacking representation in the Council and the 
Assembly of the League, they appear to have but negligible influence in 
determining the policies of those bodies. 

The artificiality of the mere representation of governments is well illus- 
trated by the change in the policy of the French Government following the 
elections of last May. Had those elections taken place six months earlier, 
it is probable that Great Britain and France would have found it possible 
to pursue a more effective policy in the matter of sanctions directed against 
Italy. Here was no more than a change in the agency of government, but 
it indicated that the voice that spoke in the name of France in December, 
1935, or in February, 1936, was very doubtfully the voice of a majority of the 
French people. 

Whether the representation at Geneva of local “interest groups” as distinct 
from the more rigidly organized State of which they are a part would facili- 
tate the solution of the vitally important economic problem of the redistribu- 
tion of raw materials and the opening of markets, is a question that could 
only be answered experimentally. There is nothing to suggest that it would 
hinder it, and much to suggest that it would facilitate it. For the interactions 
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of political and economic nationalism are very close, and anything that might 
tend to moderate the one would be likely to have a corresponding effect upon 
the other. 

Does the existence of dictatorships in a number of the leading countries 
preclude for the time being any consideration of a reorganization of the 
League along lines similar to those suggested above? It would seem to do so 
at least in respect to the States that are under the dictatorship. For where 
there is no freedom of speech or of the press or of assembly there is little 
reason to expect that “interest groups” would advocate policies different 
from those of the government of their national State, or that they could be 
counted upon to reflect in any degree the sentiment of a corresponding part 
of the population of the State. But dictatorships present a problem which 
must embarrass any form of international organization; and when accom- 
panied by the extreme nationalism which usually goes with them, they con- 
stitute a standing obstacle to the development of greater solidarity in the 
community of nations. So long as they are successful in giving to the public 
opinion of their respective States a single national “corporative” character, 
they must for the time being impede all plans for the reorganization of the 
League. The need, however, of a new approach in international relations is 
so urgent that the first steps in reorganization may have to be taken in the 
hope that the obstacle presented by dictatorships may prove to be less for- 
midable than it seems. 

C. G. Fenwick 


THE THIRTIETH ANNUAL MEETING OF THE SOCIETY 


The annual meeting of the American Society of International Law held in 
Washington April 23-25, 1936, marked the thirtieth anniversary of its found- 
ing. Each year for thirty successive years the Society has met in Washing- 
ton and publicly discussed subjects of international law which seemed to be 
of special timeliness. During the years of 1918 and 1919 no public meetings 
were held, but the Executive Council met and privately considered problems 
of international law growing out of the war and connected with the peace 
settlement. Reports of these meetings were published in the series of annual 
volumes which contain the continuous proceedings of the Society since 
its origin. 

For the first time in the Society’s history, its President was not present at 
the annual meeting. Dr. Scott was in Brussels in attendance upon the 
Institute of International Law; and Professor George Grafton Wilson, of 
Harvard University, an honorary Vice President of the Society, was chosen 
to preside. Dr. Scott prepared a paper on “What does international law 
mean to us?” which was read by title and is printed in the Proceedings. 
Professor Wilson chose as the subject of his address “The United States and 
International Law,” in which he traced the contributions to the law of nations 
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made by the executive, judicial and legislative branches of the American 
Government. 

The general subject of the thirtieth annual meeting was the role of inter- 
national law in peaceful change. Following the opening address by the 
Chairman on Thursday evening, April 23, the need for peaceful change was 
stressed by Parker T. Moon, Professor of International Relations, Columbia 
University.1 International law as a hindrance and as an aid to peaceful 
change was the subject of an address by Professor Hessel Yntema of the 
University of Michigan Law School, which opened the sessions on Friday, 
April 24. Professor Yntema sought to shake the dust from some time-worn 
doctrines of international law, such as sovereignty, pacta sunt servanda, and 
the freedom of the seas. Among the solutions proposed by him is the recog- 
nition alongside of positive international law of a system of international 
equity, and for purposes of analogy he compared the growth of equity systems 
in Roman law and in English common law. The discussion of these in- 
triguing questions was effectively led by Mr. Sanford Schwarz, formerly with 
the American Agency of the General Claims Arbitration between the United 
States and Mexico, and Albert A. Roden, Assistant Professor of History and 
Government, Denison University. 

At the same session on Friday morning, the 24th, Quincy Wright, Profes- 
sor of International Law in the University of Chicago, read an able paper 
on Article 19 of the League of Nations Covenant and the doctrine of rebus 
sic stantibus. Professor Wright distinguished the revision of treaties from 
territorial changes and contrasted changes in law with changes in rights. 
He was followed by Mr. Harold Tobin of Dartmouth College, and Chesney 
Hill, Assistant Professor of Political Science and Public Law in the University 
of Missouri, who led the discussion on the termination and revision of treaties. 

In the afternoon of Friday, the 24th, the meeting was opened with an 
address on problems of population and persons by Norman MacKenzie, Pro- 
fessor of International Law at the University of Toronto. Professor Mac- 
Kenzie offered suggestions regarding immigration and emigration, expatria- 
tion, deportation, nationality, naturalization, treatment of minorities, and 
denationalization. Certain of these problems were more specifically treated 
by Mr. Durward V. Sandifer, Assistant Legal Adviser of the Department of 
State, and Lawrence Preuss, Assistant Professor of Political Science at the 
University of Michigan. On the same afternoon, problems of markets and 
raw materials were the subject of an interesting paper by John B. Whitton, 
Associate Professor of Political Science at Princeton University, who offered 
solutions for solving them by fair means instead of cut-throat methods. His 
proposals were commented upon by Mr. Wallace McClure of the Treaty 
Division of the Department of State, and Mr. Brooks Emeny, Educational 
Director of the Foreign Affairs Council, Cleveland, Ohio. 


1The members of the Society were shocked to learn of the sudden death of Professor 
Moon at his home in New York on June 11. 
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The evening session of Friday, April 24th, was presided over by the Hon- 
orable Henry L. Stimson, an honorary Vice President of the Society, and 
formerly Secretary of State. It was devoted to the subject of neutrality 
and problems of peaceful change. The leading address was delivered by 
Amry Vandenbosch, Professor of Political Science at the University of Ken- 
tucky. He contrasted what he termed 19th-century ideas of neutrality with 
what he thought were the needs of 20th-century international intercourse, 
and then dealt with economic nationalism and the possible effects of the new 
neutrality legislation of the United States. He was followed on the program 
by Mr. Allen Klots, of the New York Bar, whose topic was neutrality laws 
and exceptions to commercial treaties. Mr. Klots suggested that general 
international legislation, such as the Pact of Paris for the Renunciation of 
War, should prevail in case of conflict between it and the specific provisions of 
bilateral treaties. He therefore concluded that an embargo upon war sup- 
plies to a nation which violates such a pact should not be considered as in 
contravention of a commercial treaty containing a most-favored-nation 
clause between the neutral and the belligerent aggressor. In the ensuing 
discussion a great deal was said about the Stimson doctrine, but the author 
of the doctrine, who was in the chair, modestly forbore to take part in the 
debate, which was led by President William C. Dennis of Earlham College, 
and Charles G. Fenwick, Professor of Political Science, Bryn Mawr College. 

All the sessions were largely attended, and at times the capacity of the 
hall, which seated about 500, was taxed. At no time was there a lack of 
speakers, and the presiding officers were compelled to enforce rigidly the 
time-limits on papers and remarks, so as to give more members an oppor- 
tunity to be heard. From the beginning of the discussions on Thursday 
evening to their conclusion on Saturday morning, there was the inevitable 
clash between the defenders of American neutrality as proclaimed by Wash- 
ington and amplified by Jefferson, and the advocates of so-called collective 
security as exemplified in the League of Nations. The latter had to admit 
that the League system had not worked well in the cases of Manchuria and 
Ethiopia, but they challenged their opponents to offer some substitute which 
might better keep the peace of the world. 

The meeting closed as usual with a banquet on Saturday evening, April 25, 
at the Carlton Hotel, which was presided over by Professor George Grafton 
Wilson as toastmaster. The after-dinner speakers were: The Honorable 
Sefior Don Miguel Lépez Pumarejo, Minister of Colombia; The Honorable 
George S. Messersmith, American Minister to Austria; Rev. Edmund A. 
Walsh, S. J., Regent of the Georgetown School of Foreign Service; and the 
Honorable Elbert D. Thomas, United States Senator from Utah. The busi- 
ness of the Society had been transacted at the end of the session on Saturday 
morning, at which time the Society received and approved the reports of its 
several committees, and elected officers for the ensuing year. 

The annual meeting in 1936 was somewhat of a departure in that the 
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Society dealt with the broader aspects of international relations and looked 
to the future more than dwelling upon the past. In doing so the Society has 
not, however, deviated from the aims which it set out to achieve thirty years 
ago, which are not only to foster the study of international law, but to pro- 
mote the establishment of international relations on the basis of law and 
justice. 

The printed volume of Proceedings containing the complete text of all 
papers and addresses and the full verbatim report of all oral discussions, is 
now ready and is available to the members of the Society and subscribers 
to its publications. 

Grorce A. Fincu 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop Fesruary 16—May 15, 1936 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times) ; 
Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. S. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. S. State 
Department; R. A. J., Revue aéronautique international; T. J. B., Treaty Information 
Bulletin, U. S. State Department; U. S. T. S., U. S. Treaty Series. 


July, 19385 

12 PortucaL—Soutu Arrica. Exchanged ratifications of agreement revising conven- 
tion of Sept. 11, 1928, relating to native labor from Mozambique, etc., signed Nov. 
17, 1934. G. B. Treaty Series, No. 4 (1936). 


September, 1935 
2 Mexico—Sa.tvapor. Exchanged diplomatic notes regulating commercial relations. 
P. A. U., April, 1936, p. 358. 
November, 1935 
8 Brazit—Cuite. Signed extradition treaty in Rio de Janeiro. P. A. U., April, 
1936, p. 358. 
December, 1935 
13 Brazic—Uruauay. Commercial treaty relating to fresh fruit trade and importation 
of timber came into force. P. A. U., April, 1936, p. 358. 


30 NETHERLANDS—UNITED States. Exchanged notes for reciprocal exemption of air- 
craft from duties on fuel and lubricants. G. B. Treaty Series, No. 3 (1936). 


31 ARGENTINA—Urvauay. Signed commercial agreement in Buenos Aires. P. A. U., 
April, 1936, p. 358. 


January, 1936 
6 Great Brirais—Spain. Signed payments agreement at Madrid. G. B. Treaty 
Series, No. 5 (1936). 


28 States. Exchanged notes providing relief from double income 
tax on shipping profits. T. J. B., Feb., 1936, p. 15. 


February, 1936 

3 Norway AND SwEDEN—UNITED Srates. United States Supreme Court handed 
down decision on treaty of commerce and navigation between the United States and 
Sweden and Norway, signed July 4, 1827, in the Taigen Maru case. Text: 297 
U.S. 114; Text in part: T. J. B., March, 1936, p. 22. 


15 to March 15 MoNGoLIAN—MANCHUKUAN Frontier Dispute. Soviet Government 
agreed to Mongolian proposal for establishment of a joint commission of Soviet, 
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Japanese and Manchukuoan representatives to investigate border clashes on Jan. 
30 and Feb. 12, 1936, provided a neutral nation be also represented. N.Y. Times, 
Feb. 15, 1936, p. 7; Nation, April 22, 1936, p. 507. Manchukuo accepted proposal 
for joint commission. N.Y. Times, March 16, 1936, p. 10; Chronicle of World Af- 
fairs, April 17, 1936, p. 3. 

17 Great Britarin—IrisH Free Strate. Text of trade pact Irish Free State (Special 
duties, No. 1). Order, 1936, made public. Times (London), Feb. 18, 1936, p. 16. 


17 Leaaus or Nations Burying. After fifteen years in temporary quarters at the 
Quai Wilson, the Secretariat moved into its new offices in the Palais des Nations in 
Ariana Park. L.N.M.S., Feb., 1936, p. 55; World Affairs (Washington), March, 
1936, p. 16; Times (London), Feb. 18, 1936, p. 13. 


17 Rumania—Russia. Signed trade agreement in Bucharest, providing for exchange of 
goods by system of barter. B. J. N., Feb. 22, 1936, p. 30. 


19 Traq—Savpi Arasia. Signed mutual assistance pact to remain in force for ten 
years. N.Y. Times, Feb. 20, 1936, p. 12. Summary of provisions of Treaty of 
Arab Brotherhood and Alliance: Times (London), April 7, 1936, p. 15. 


20 GERMAN STANDSTILL AGREEMENT. Conference between creditor committee, repre- 
senting foreign banks, and the German committee renewed agreement for another 
year. N.Y. Times, Feb. 21, 1936, p. 14. 


21 Braziuc—Unitep Sratres. Agreement signed by Brazilian Ambassador to the 
United States and the President of National Foreign Trade Council for release to 
United States commercial creditors up to 30 million of frozen exchange. N. Y. 
Times, Feb. 22, 1936, p. 19. 


24-26 Lecat Experts. International technical committee of aérial legal experts 
held sessions in Paris with eighteen countries represented. T. J. B., April, 1936, 
p. 14. 


24 to March3 Lirriz Entrente Economic Counciu. Held seventh conference in Prague 
(Yugoslavia, Rumania and Czechoslovakia). Times (London), Feb. 25, 1936, p. 
13. History of council and excerpt of communiqué: Central European Observer, 
March 6, 1936, p. 68. 


29 EmBarco on Arms. Proclamation No. 2159 issued by President Roosevelt. Press 
Releases, Feb. 29, 1936, p. 19. Text: T. J. B., March, 1936, p. 8; this JouRNAL, 
Supplement, Vol. 30 (April, 1936), p. 110. 


29 Nevtrauity. Joint resolution (H. J. Res. 491) extending and amending joint resolu- 
tion (Public resolution No. 67, 74th Congress) approved Aug. 31, 1935, signed by 
President Roosevelt, accompanied by a statement. Text of statement: Press Re- 
leases. March 7, 1936, p. 197. Text of resolution: Public resolution—No. 74-74th 
Congress; this JouRNAL, Supplement, Vol. 30 (April, 1936), p. 109. 


March, 1936 
2to May12 Ersiorra—Itaty. The Committee of Eighteen met on March 2 to receive 


the second report of the Committee of Experts instructed to follow application of 
sanctions, etc. The Committee of Thirteen, on March 3, decided to appeal to both 
belligerents for immediate opening of negotiations to end the war, to which the 
Emperor Haile Selassie agreed on March 5. On March 8, Italy agreed in principle. 
The Committee of Thirteen met in London on March 23 and decided to attempt to 
bring the two parties together. It considered charges of both parties regarding 
violation of Red Cross convention. L. N.M.S., March, 1936, p. 82. On April 9, 
the Coérdination Committee published statistics of trade with Italy and the Italian 
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colonies, Nov., 1935—Jan., 1936. L. N.Codrdination Committee, 116. L.N.M.S., 
April, 1936, p. 107. On April 17, Committee of Thirteen reported to Council its 
failure to end the war. N.Y. Times, April 18, 1936, p.1. On April 20, the Coun- 
cil adopted resolution reaffirming aggression of Italy and continuation of sanctions. 
Text: N. Y. Times, April 21, 1936, p. 1. On May 1, the Ethiopian Emperor left 
Addis Ababa for French Somaliland on way to Palestine. N.Y. Times, May 3, 
1936, p. 1; Times (London), May 4, 1936, p. 14. On May 2 and 9, the Ethiopian 
delegate in Paris and the Italian Government exchanged communications on the 
dispute. Texts: L. N. Doc. C. 201. M. 126. 1936. VII, and C. 225. M. 1387. 1936. 
VII. On May 5, Addis Ababa was occupied by Italian troops. Text of Premier 
Mussolini’s address at victory celebration in Rome: N. Y. Times, May 6, 1936, pp. 
land19. On May 9, a royal decree was issued placing Abyssinia under sovereignty 
of Italy, and giving title of Emperor to King Victor Emmanuel. Text: N. Y. 
Times, May 10, 1936, pp. 1 and 41. Times (London), May 13, 1936, p. 16. On 
May 11, League Council rejected Italy’s demand that question be removed from 
further consideration. On May 12, Baron Aloisi, Italy’s delegate, left Geneva on 
learning that sanctions would not be abolished. Delay of further consideration by 
Council until June 16. N.Y. Times, May 12-14, 1936, pp. 1 and 17. 


PaNaAMA—UNITED States. Signed series of agreements: (1) General treaty revising 


convention of Nov. 18, 1903, for construction of a ship canal; (2) Convention for 
regulation of radio communications; (3) Convention providing for transfer to 
Panama of two naval radio stations; (4) Convention regarding construction of 
Transisthmian highway between cities of Panama and Colon. Press Releases, 
March 7, 1936, p. 200; N. Y. Times, March 3, 1936, p. 14; P. A. U., April, 1936, p. 
357. Text of treaty to resolve differences: N. Y. Times, April 26, 1936, p. 35. 


British DreFrense Proaram. Plan to codrdinate the three defense departments 


(army, navy, air-force) announced in House of Commons on Feb. 27. Govern- 
ment’s defense proposals and conditions necessitating increase in armaments pub- 
lished in March 3, 1936. N. Y. Times, March 4, 1936, pp. 1, 15. Text: Times 
(London), March 4, 1936, p. 8. Cmd. 5107. 


LuxEeMBuRG—UnITep Sratss. Exchanged ratifications of supplementary extradi- 


tion treaty signed April 24, 1935. 7. J. B., March, 1936, p. 15. 


7 to May 12 GerrMANy AND LocaRNo AGREEMENTS. On March 7, Chancellor Hitler in 


speech to Reichstag, announced reoccupation of the Rhine and denunciation of 
Locarno Treaty of Oct. 16, 1925. He offered France and Belgium a 25-year non- 
aggression pact, open to The Netherlands, and a seven point program for European 
peace, in memorandum to other four signatory Powers of Locarno Treaty. Text of 
speech, peace proposal, and Locarno mutual agreement: N. Y. Times, Mar. 8, 1936, 
pp. 1 and 31-34; Times (London), Mar. 9, 1936, p.9. On March 9, Anthony Eden 
denounced Hitler’s repudiation of Locarno Pact, but hoped to find new ground for 
peace negotiations in Hitler offer. Text: N. Y. Times, Mar. 10, 1936, p.17. On 
March 12, Hitler voiced plea for French amity in speech at Karlsruhe. Text: N.Y. 
Times, Mar. 13, 1936, p. 14. On March 10, Locarno signatories met in London and 
condemned Reich for violation of treaties. On March 19, they agreed on terms to 
offer Germany, which were made public on March 20. N. Y. Times, Mar. 13, 19, 
21, 1936, p. 1. On March 14, League Council invited Germany to conference on 
March 16 which Germany accepted on assurance of equality. N.Y. Times, Mar. 
18, 1936, p. 1. On March 16, France and Belgium laid resolution on Germany’s 
violation before League of Nations. N.Y. Times, Mar. 17, 1936, p.1. On March 
19, proposals of Locarno Powers to Germany were agreed upon in London. Text: 
N. Y. Times, Mar. 21, 1935, p. 4; G. B. Misc. 4 (1936), Cmd. 5134; Times (London), 
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Mar. 21, 1936, pp. 12 and 17. Peace plan of German Government of March 31 
handed to British Government on April 1 in reply to proposals of Locarno Powers. 
Text: N. Y. Times, Apr. 2, 1936, p. 21. On April 8, reply of France and counter- 
plan for commission to rule Europe handed to Germany. Text: N. Y. Times, Apr. 
9, 1936, pp. 1 and 16; Times (London), Apr. 9, 1936, pp. 15-16. On April 10, Lo- 
carno Powers issued communiqué on exchange of views. Text: N. Y. Times, Apr. 
11, 1936, p. 8. On April 15, military leaders of Great Britain, France and Belgium 
met for the first time since 1919 to work out common plan of action in case of sud- 
den attack by Germany. N. Y. Times, Apr. 16, 1936, p. 9. On May 8, text of 
British questionnaire to Germany in dispatch from Anthony Eden to Ambassador 
Phipps in Berlin asked Germany to negotiate “genuine treaties’ and to respect 
political status of Europe. Text: N. Y. Times, May 9, 1936, p. 8; Times (London), 
May 9, 1936, p. 14, Cmd. 5175. On May 12, Locarno Powers met in Geneva, but 
postponed decisions until a later meeting. Times (London), May 13, 1936, p. 16. 


7 Mexico—Unitep States. Exchanged ratifications of salvage treaty signed June 13, 
1935. Press Releases, March 7, 1936, p. 214. Text: U.S. T.S., No. 905; T. J. B., 
March, 1936, p. 20. 


9 Dominican Repusiic—Haiti. Signed protocol providing for final settlement of 
boundary. Press Releases, March 14, 1936, p. 237. 7. J. B., March, 1936, p. 13. 


11 NicaRaGua—UniTEp Srates. Signed unconditional most-favored-nation trade 
agreement at Managua. Press Releases, March 14, 1936, p. 225; T. J. B., March, 
1936, p. 17. 


11 PERMANENT Court OF INTERNATIONAL JusTICE. The court completed revision of its 
Rules in order to bring them into harmony with its amended Statute (Protocol of 
September 14, 1929) which came into force on Feb. 1, 1936. The new text of Rules 
was adopted by the court on Mar. 11 and came into force on that date. L.N.M.S., 
Feb.—March, 1936, pp. 59and91. Texts: Supplement to this JouRNAL, pp. 115, 128. 


12 to April10 Great Brrrain—Itaty. Exchanged notes regarding bombing by Italian 
aircraft of British Red Cross ambulance No. lin Ethiopia. Text: Times (London), 


April 18, 1936, p. 10. 


12to April9 Repustic—Rvssia. On March 12, Soviet Russia and 
the Mongolian Peoples’ Republic signed pact of mutual assistance. On April 7, 
China made protest to Russia, claiming Outer Mongolia as a portion of China, 
which the Soviet Government rejected on April 9, as unfounded. N. Y. Times, 
April 8, 1936, p. 20. Text of pact, Chinese protests and reply: China Weekly Re- 
view, April 18 and 25, 1936, pp. 227 and 270. 


12 PALESTINE Constitution. Address on Dec. 21, 1935, of Sir Arthur Wauchope, 
High Commissioner, explaining the proposed constitution, was published as White 
paper. Cmd. 5119. Text: Times (London), March 13, 1936, p. 13. 


13-19 LeaaurE or Nations Counciu. Held 91st extraordinary session in London to dis- 
cuss case against Germany, following Reich’s denunciation of Locarno Treaty. L. 
N. M.S8., March, 1936, p. 76. On March 19, the Council formally declared that 
Germany had infringed the Treaties of Versailles and Locarno by sending troops 
into the demilitarized zone of the Rhineland. Germany’s case presented by Herr 
von Ribbentrop on March 19. Times (London), March 16-20, 1936, p. 14. 


14 ParaGuay Recoenition. The six neutral nations which participated in Chaco peace 
conference (Argentina, Brazil, Chile, Peru, the United States and Uruguay) recog- 
nized the new government set up on March 11. WN. Y. Times, March 15, 1936, p. 
36. Press Releases, March 14, 1936, p. 238. 
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18 VENIZELOs, ELEuTHERIOS. Greek statesman passed away at Paris, aged 71 years. 
N. Y. Times, March 19, 1936, p. 12. 


19 ALBANIA—ITALY. Signed economic and financial treaty at Tirana. N. Y. Times, 
Mar. 21, 1936, p. 3. 


21-22 DaNuBE ConFERENCE. Representatives of Austria, Hungary and Italy held confer- 
ence in Rome and signed three protocols additional to the protocols of Rome of 
March, 1934. They provide for coérdination of Italian, Austrian and Hungarian 
policies affecting all major European problems and insure that the three countries 
shall act as a unit in Danubian matters. N. Y. Times, March 22-23, 25, 1936. 
Text: Times (London), March 25, 1936, p. 15. 


25 Nava Treaty. Treaty for limitation of naval armaments signed at London by 
United Kingdom, Canada, Australia, New Zealand and India, United States and 
France. Summary: Geneva, A Monthly Review, April, 1936. Text: T. J. B., 
March, 1936, p. 24; G. B. Misc. Ser., No. 1 (1936), Cmd. 5136; Times (London), 
March 26, 1936, pp. 14 and 19; N. Y. Times, March 26, 1936, pp. 1 and 18; Press 
Releases, March 28, 1936, p. 260. Statement of Norman H. Davis: Press Releases, 
May 16, 1936, p. 486. 


26 AFGHANISTAN—UNITED SraTes. Signed provisional agreement at Paris in regard to 
friendship and diplomatic and consular representation. T.J. B., Mar., 1936, p. 13. 
Text: Ex. Agr. Ser., No. 88. 


27 France—Rvssia. Exchanged ratifications of treaty of mutual assistance signed 
May 2, 1935, which came into force on March 27, 1936. N.Y. Times, March 28, 
1936, p. 8. Text: N. Y. Times, March 8, 1936, p. 31; International Conciliation, 
April, 1936, p. 195. Documents relating to the treaty: Vélkerbund (Geneva), 
March 12, 1936. 


30 IRAN (PersrA). Announced closing of diplomatic and consular offices in the United 
States as protest against treatment of Ghoffar Djalal incident in American press. 
N. Y. Times, March 31, 1936, p. 1. Times (London), April 1, 1936, p. 16. 


30 PERMANENT Court OF INTERNATIONAL JusTICE. Italian Government filed applica- 
tion instituting proceedings against French Government in case concerning phos- 
phates in Morocco. L. N. M. S., March, 1936, p. 91; Times (London), April 2, 
1936, p. 13. 


April, 1936 

1-6 AvustriAN Miuirary Service. Military obligations in disarmament clauses of 
Treaty of St. Germain repudiated by Austria on April 1 by proclamation of uni- 
versal national service of all males between 18 and 42 years of age. N.Y. Times, 
April 2, 1936, p. 1. On April 6, representatives of the Little Entente States pre- 
sented verbal notes of protest to Chancellor Schuschnigg, to which Austria declared 
she would make no reply and denied that the universal service law violated the 
Treaty of St. Germain. C.S. Monitor, April 7, 1936, p. 1; N. Y. Times, April 7, 
1936, p. 138; Times (London), April 7, 1936, p. 15. 


1 GERMANY—YUGOSLAVIA. Signed trade agreement in Belgrade. Times (London), 
April 2, 1936, p. 13. 


4 EMBARGO ON TIN-PLaTE Scrap. Imposed by Secretary of State Hull, effective April 
16to July 1. Text of regulation: N. Y. Times, April 5, 1936, p. 24; Press Releases, 
April 4, 1936, p. 292. 
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10 Arms AND Munitions. President Roosevelt issued proclamation No. 2163 on enu- 
meration of arms, ammunition and implements of war. Text: Press Releases, April 
18, 1936, p. 311. 


10 LAUSANNE TREATY. Turkey made formal request for revision of clauses of Lausanne 
Treaty relating to non-fortification of Dardanelles and demilitarized zones to other 
Powers signatory to that treaty and before the League of Nations. N.Y. Times, 
April 11, 1936, p. 8; B. J. N., April 25, 1936, p. 52. British reply of April 16 to 
note agreed to proposed discussions. Times (London), April 17, 1936, p. 12. L. 
N. M.S., April, 1936, p. 107. 


12 Suavery IN Ersropra. Marshal Pietro Badoglio issued edict abolishing slavery in 
the occupied regions of Ethiopia. Text: C. S. Monitor, May 8, 1936, p. 3. 


13 to May 11 InTeR-AmeRICAN CONFERENCE FOR THE MAINTENANCE OF Peace. On 
April 13, replies from the Presidents of certain of the American Republics to Presi- 
dent Roosevelt’s letter of Jan. 30, 1936, were made public in translation by Depart- 
ment of State. Texts: Press Releases, April 18, 1936, p.313. On May 2, Secretary 
of State transmitted to members of subcommittee a list of subjects which the 
United States Government wished to have included in preliminary draft of program. 
List: Press Releases, May 2, 1936, p. 390; N. Y. Times, May 3, 1936, p. 32. Text of 
program: N. Y. Times, May 20, 1936, p. 14; C. S. Monitor, May 20, 1936, p.1. On 
May 11, President Roosevelt signed S. J. Res. 248 providing for participation by 
the United States in the conference. Cong. Rec., May 18, 1936, p. 7564. N.Y. 
Times, May 17, 1936, p. 22. 


13 PERMANANT Court oF ARBITRATION. Rendered sentence in writing in claim of 
Radio Corporation of America against Chinese Government. Rapport du Conseil 
administratif de la Cour Permanente d’ Arbitrage, 1935, p. 36. Text: this JouRNAL, 
post, p. 535. 


14 Dominican Repusitic—Haiti. Exchanged ratifications of protocol providing for 
final settlement of boundary, signed March 9, 1936. LZ. N. M.S., April, 1936, p. 
108; T. J. B., April, 1936, p. 9. 


15to May5 Pa.zstine. Riots and other disturbances between Arabs and Jews began on 
April 15 and an Arab strike at Jaffa on April 22 paralyzed business. On May 5, the 
High Commissioner conferred with the Arab strike committee. B. J. N., April 25 
and May 9, 1936. 


20 Cotomp1a—UnITep States. Commercial treaty signed in Bogoté on April 6 pro- 
claimed by the United States effective May 20, 1936. Press Releases, April 25, 
1936, p. 358; N. Y. Times, April 22, 1936, p. 11. Text: Exec. Agr. Ser., No. 89. 


21 Cuaco Dispute. Final arrangements for exchange of war prisoners made by peace 
conference. Chronicle of World Affairs, May 1, 1936, p. 2. 


23 InaQ—Unitep States. Exchanged ratifications of extradition treaty signed June 7, 
1934. T.J. B., April, 1936, p. 10; U. S. T. S., No. 907. 


24 GuATEMALA—UNITED States. Signed reciprocal trade agreement in Washington. 
N. Y. Times, April 25, 1936, p. 8. Text: Press Releases, May 9, 1936, p. 414. 


25 FRANCE—YEMEN. Signed treaty of commerce and friendship in Sana. B. J. N., 
May 9, 1936, p. 38. 


28 Eeyrt. Death of His Majesty Ahmed Fuad, successively Sultan and King of Egypt, 
announced. Biographical sketch. Times (London), April 29, 1936, p. 16. 
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30 GermMaNy—Mancuoukvo. Signed commercial treaty at Tokyo Foreign Office. N. 
Y. Times, May 1, 1936, p. 13; C. S. Monitor, May 1, 1936, p. 1. 


May, 1936 
1 LEaavuE or NationsCounciu. The League Committee on Composition of the Coun- 
cil decided to propose that the number of non-permanent seats should be raised 
provisionally to eleven, in accordance with its report adopted April 28, 1936. (L. 
N. Doc. A 9. 1936. V) Times (London), May 2, 1936, p. 13. 


3-6 BatkaN Entente. Held conference in Belgrade. Greece, Rumania and Yugo- 
slavia accepted Turkish request as to fortification of the Straits, provided Turkey 
consulted them before taking any action. B. J. N., May 9, 1936, p. 38; N. Y. 
Times, May 5, 1936, p. 3; Times (London), May 7, 1936, p. 15. 


6 DENMARK—UNITED Srates. Signed supplementary extradition treaty to that 
signed Jan. 6, 1902. Press Releases, May 9, 1936, p. 429. 


6 FranceE—UnitTep Srares. Signed reciprocal trade treaty, the first commercial 
agreement between the countries in 158 years. Summary: N. Y. Times, May 13, 
1936, p. 16. Press Releases, May 9-16, 1936, pp. 428 and 448. 


6-8 Litre ENTENTE CONFERENCE. Held at Belgrade. Statement for the press: Times 
(London), May 9, 1936, p. 13; Central European Observer, May 15, 1936, p. 147. 


6 PoLtanp—UNnITEpD Srates. Exchanged ratification of supplementary extradition 
convention, signed Warsaw, April 5, 1935. Press Releases, May 9, 1936, p. 428. 


7-9 Battic Entente. Foreign ministers of Latvia, Estonia and Lithuania held confer- 
ence at Tallinn (Reval) to discuss their position in the League of Nations. Times 
(London), May 12, 1936, p. 15. 


7 SwitzERLAND—UNIrTeEp States. Exchanged ratifications of trade agreement, signed 
Jan. 9, 1936, effective June 6, 1936. Press Releases, May 16, 1936, p. 448. 


9  Panama—Unirep Srates. State Department announced that payment due from 
Panama on July 1 will be paid in present American dollars instead of pre-revalua- 
tion gold coin worth 60 per cent more. Wash. Post, May 9, 1936, p. 5. 


10 Arasia—Eeypt. Treaty of friendship signed at Cairo made public. N. Y. Times, 
May 11, 1936, p. 6. 


11-13 LeaauE or Nations Councit. Held 92d session in Geneva for discussion of Italo- 
Ethiopian dispute and other matters. On May 12, adopted resolution to resume 
deliberations on dispute on June 15, and maintain common measures previously 
adopted. On May 13, discussed Locarno treaties, Mediterranean situation and re- 
form of League, and additional seats on Council. Adjourned until June 16. 
Times (London), May 12-14, 1936, p. 14. 


13 Buack Tom Case. William D. Mitchell appointed American counsel in hearings be- 
fore Mixed Claims Commission (U. 8. and Germany). WN. Y. Times, May 14, 1936, 
p. 22. 


14 Canapa—Unirep Srates. Reciprocal trade agreement, signed Nov. 15, 1935, 
came into force with exchange of proclamations. N.Y. Times, May 15, 1936, p. 2. 
Times (London), May 16, 1936, p. 13. 


15 GuaTEMALA. Announced intention of withdrawing from the League of Nations, due 
to internal economic conditions. Times (London), May 18, 1936, p. 13. WN. Y. 
Times, May 16, 1936, p. 8. 


15 Navat Treaty. London Naval Treaty signed March 25, 1936, favorably reported in 
the United States Senate. Cong. Rec., May 15, 1936, p. 7534. 
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INTERNATIONAL CONVENTIONS 


ACCIDENT PREVENTION ON SHips. Geneva, June 21, 1929. Revision, 1932. 
Ratification: China. L. N.O.J., Mar., 1936. 


ARGENTINE ANTI-WAR TREATY. Rio de Janeiro, Oct. 10, 1933. 
Proclamation: United States. Mar. 11, 1936. 7. J. B., Mar., 1936, p. 12. 
Ratifications: 

Colombia. Feb. 26, 1936. 

Ecuador. Mar. 4, 1936. T. J. B., April, 1936, p. 7. 
Rattfications deposited: 

Mexico. T. /. B., Feb., 1936, p. 1. 

Norway. T. J. B., April, 1936, p. 8. 


AsyLtuM. Montevideo, Dec. 26, 1933. 
Ratification: Colombia. T. J. B., Feb., 1936, p. 8. 
Rattfications deposited: 
Honduras. T'. J. B., Mar., 1936, p. 14. 
Mexico. 7’. J. B., Feb., 1936, p. 8. 


Biuts oF Lapina. Brussels, Aug. 25, 1924. 
Ratification: United States. Apr. 16, 1936 (with reservation). 7. J. B., April, 1936, p. 


19. 


Bones Export. Geneva, July 11, 1928. 
Denunciation: Finland. T. J. B., April, 1936, p. 17. 


Contaaious OF ANIMALS. Geneva, Feb. 20, 1935. 
Signatures: Greece, Spain and Turkey. L. N.O.J., Mar., 1936. 


Coprricut Union. Rome, June 2, 1928. 
Accession: Irish Free State. T.J. B., Feb., 1936, p. 14. 


CouUNTERFEITING CURRENCY AND Prorocot. Geneva, Apr. 20, 1929. 
Accession deposited: Mexico. Mar. 30, 1936. 7. J. B., April, 1936, p. 18. 
Ratification deposited: Italy. T. I. B., Feb., 1936, p. 15; L. N. O. J., Mar., 1936. 


Customs Tarirrs PusiicaTion. Brussels, July 5, 1890. 
Adhesion: U.S.8.R. T. J. B., Feb., 1936, p. 14. 


Drietomatic Orricers. Havana, Feb. 20, 1928. 
Ratification: Colombia. T. J. B., April, 1936, p. 21. 


EpucaTIonat Fitms. Geneva, Oct. 1, 1933. 
Rattfications deposited: 
United Kingdom. Northern Ireland and Egypt. 
Iraq. T. J. B., Mar., 1936, p. 14. 
Egypt. Feb. 8, 1936. 7. J. B., April, 1936, p. 10. 


EMPLOYMENT OF CHILDREN IN INDuUstRY. Washington, Nov. 28, 1919. 
Ratification: Austria. Jan. 20, 1936. J. L. O. B., Apr. 15, 1936, p. 21. 


EMPLOYMENT OF CHILDREN IN Non-INDUSTRIAL EMPLOYMENT. Geneva, Apr. 30, 1932. 
Ratification: Cuba. Jan. 17, 1936. J. L. O. B., Apr. 15, 1936, p. 23. 


Export AND Import OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Signatures: Greece, Spain, Turkey. L. N.O.J., Mar., 1936. 


ExtrapDiTIOn. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T. I. B., Feb., 1936, p. 9. 
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Frre-CHarRGING EMPLOYMENT AGENCIES. Geneva, June 29, 1933. 
Ratifications: Finland and Sweden. L. N.O. J., Mar., 1936. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification: Finland. Nov. 29, 1935. T. J. B., Feb., 1936, p. 17, L. N. O. J., March, 
1936. 


History Teacuine. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T. J. B., Feb., 1936, p. 8. 


Hours oF IN COMMERCE AND Geneva, June 28, 1930. 
Ratification: Finland. T. J. B., Feb., 1936, p. 17; L. N. O. J., Mar., 1936. 


Hypravutic Power. Geneva, Dec. 9, 1923. 
Accession: Iraq. L. N.O.J., Mar., 1936. 


IMMUNITY OF GOVERNMENT VESSELS. Brussels, Apr. 10, 1926. 
Proclamation: Chile. 
Ratification: Mexico. T. I. B., Mar., 1936, p. 19. 


INDUSTRIAL Property. The Hague, Nov. 6, 1925. 
Adhesion: Tangier Zone. T. IJ. B., Feb., 1936, p. 16. 


INTERNATIONAL INSTITUTE OF AGRICULTURE. Protocol on New Paragraphs of Article 10. 
Rome, Apr. 21, 1936. 
Adhesion: U.S.S.R. Apr. 4, 1936. 7.7. B., April, 1936, p. 14. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Promulgation: Estonia. T. J. B., Feb., 1936, p. 17. 


Loap-LiInE ConvENTION. London, July 5, 1930. 
Ratification deposited: Australia. T. J. B., Mar., 1936, p. 19. 


Locarno TREATY OF Mutuat GuARANTEE. London, Dec. 1, 1925. 
Denunciation: Germany. Mar. 7, 1936. Text: N. Y. Times, Mar. 8, 1936, p.1;L.N.M. 
S., Mar. 1936, p. 76. 


MInIMuM-WAGE-F rxina Macuinery. Geneva, June 16, 1928. 
Ratification: Cuba. Jan. 17, 1936. J. L. O. B., Apr. 15, 1936, p. 23. 


NatTionauity. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T. J. B., Feb., 1936, p. 10. 


NaTIonautity. Protocol on Military Obligation in Cases of Double Nationality. The 
Hague, Apr. 12, 1930. 
Ratification: Colombia. T. J. B., Mar., 1936, p. 6. 


NATIONALITY OF WOMEN CONVENTION. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T. J. B., Feb., 1936, p. 11. 


Nieut Work oF WoMEN. Washington, Nov. 28, 1919. 
Denunciation: Estonia. Jan. 28, 1936. L. N.O.J., Mar., 1936. 


Nicut Work oF WomEN. Washington, Nov. 28, 1919. Revised, 1934. 
Ratifications: Estonia and Netherlands. L. N.O.J., Mar., 1936. 


PusuicatTions. Geneva, Sept. 12, 1923. 
Ratification: Estonia. T. IJ. B., Feb., 1933, p. 11. 


Orrum Smoxine. Bangkok, Nov. 27, 1931. 
Ratification: India. L. N.O.J., Mar., 1936. 


Pan AMERICAN CoMMERCIAL CommiTreEs. Buenos Aires, June 19, 1935. 
Ratification: Dominican Republic. T. J. B., April, 1936, p. 17. 
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PERMANENT Court OF INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 1920. 
Signature: Turkey (with declaration). Mar. 12, 1936. L. N. M.S., Mar., 1936, p. 92. 


PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Signature: Turkey. Mar. 12, 1936. L. N. M.S., Mar., 1936, p. 92. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Signature: Turkey. Mar. 12, 1936. L. N. M.S., Mar., 1936, p. 92. 


PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Revision of Statute. Ge- 
neva, Sept. 14, 1929. 
Signature: Argentina. L. N.O.J., Mar., 1936. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Austria. T. J. B., Mar., 1936, p. 6. 


PROTECTION OF MovaBLE Property OF Historic VaLuE. Washington, July 15, 1934. 
Adhesion: Colombia. T. J. B., Feb., 1936, p. 19. 


Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: Austria and Finland. T. J. B., Mar., 1936, p. 6. 


RerFvuGess Status. Geneva, Oct. 28, 1933. 
Accession: Denmark. L.N.O.J., Mar., 1936. 
Ratification deposited: Italy. T.I. B., Feb., 1936, p. 11. 


Rieuts anD Duties oF States. Montevideo, Dec. 26, 1933. 
Ratification deposited: Mexico. T’. J. B., Feb., 1936, p. 7. 


Roericu Pact. Washington, Apr. 15, 1935. 
Ratifications: Colombia, Honduras and Mexico. T. J. B., Mar., 1936, p. 21. 


SANITARY CoNVENTION. Paris, June 21, 1926. 
Ratification deposited: Egypt (with reservation). T. J. B., Feb., 1936, p. 9. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Ratification deposited: Dominican Republic. T. J. B., Feb., 1936, p. 18. 


Trape-Marks ReaistraTion. The Hague, Nov. 6, 1925. 
Adhesion: Tangier Zone. T’. J. B., Feb., 1936, p. 16. 


TRANSIT OF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Accessions: Greece, Spain, Turkey. L. N.O.J., Mar., 1936. 


War Graves. Berlin, Dec. 20, 1935. 
Signatures: Great Britain, the Dominions and India, France and Germany. Times (Lon- 
don), Jan. 31, 1936, p. 13; G. B. Treaty Series, No. 2 (1936), Cmd. 5068. 


Wuatina. Geneva, Sept. 24, 1931. 
Ratifications: 
Austria. L. N.O.J., Mar., 1936; T. J. B., Feb., 1936, p. 15. 
United States. May 1, 1936. Cong. Record, May 18, 1936, p. 7563. 
Finland. T. J. B., April, 1936, p. 18. 


Waitt Stave Trape. Geneva, Sept. 30, 1921. 
Promulgation: Mexico. T. I. B., Feb., 1936, p. 12. 


Wines (Anatysis). Rome, June 3, 1935. 
Ratification: Italy. T. J. B., Mar., 1936, p. 17. 


M. Auice MatrHews 


j 
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CZECHOSLOVAKIA V. RADIO CORPORATION OF AMERICA 


ARBITRATION CASE 
OF 


THE ADMINISTRATION OF PosTS AND TELEGRAPHS OF THE REPUBLIC OF 
CZECHOSLOVAKIA 


versus 


Tue Rapio CorPoRATION OF AMERICA 


Rendered at The Hague, April 1, 1932 


A traffic agreement was concluded between the parties for the establishment and opera- 
tion of a direct radio telegraphic circuit for commercial communication services between 
Czechoslovakia and the United States of America. It provided that each party should 
transmit exclusively over the said circuit every available message within its control 
destined to or for transit through the country of the other, unless routed otherwise by the 
sender. The parties agreed to codperate with each other to secure the successful and 
remunerative working of the jointly operated circuit. 

Subsequently the Administration of Posts and Telegraphs of the Government of 
Czechoslovakia notified the R. C. A. of its intention to establish a second direct radio 
service with the United States via Mackay radio for telegrams marked by the sender via 
Mackay radio. Upon R. C. A. claiming that such action would be incompatible with its 
agreement with the Czechoslovakian Government, the question was submitted to arbi- 
tration in accordance with the provisions of that agreement. 

The point whether the agreement debars the Administration from establishing a second 
direct radio telegraphic service via Mackay radio is not directly mentioned in the agree- 
ment, but that the Administration does not possess this right is a consequence of the very 
nature of the agreement, which establishes an irrevocable co-partnership between the two 
parties for a period of ten years with a view to mutual codperation in establishing a direct 
radio circuit between Czechoslovakia and the U.S. 

The agreement is subject to the ordinary rules of the civil law, and this condition is 
not altered by the fact that one of the contracting parties happens to be a public authority 
(a State). Even if the agreement should be considered a public law agreement, the State 
cannot repudiate the obligations which it contains without showing that public interests 
of vital importance would suffer if the agreement should be upheld under the rules of the 
civil law. But this is not the fact in the present case. 

When a public institution enters into an agreement with a private person or a private 
company, it must be assumed that the government has intended by this agreement to 
benefit its citizens. But that this expectation sometimes proves to fail in not giving the 
country as large a profit as was expected, cannot be considered sufficient reason for releas- 
ing that public institution from its obligations as signatory of said agreement. 


On November 10, 1928, a Traffic Agreement was concluded between the 
Administration of Posts and Telegraphs of the Republic of Czechoslovakia, 
hereinafter called the “Administration,” and the Radio Corporation of 
America, hereinafter called R. C. A., the subject matter of which was the 
establishment and operation of a direct radio telegraphic circuit for the pur- 
pose of furnishing commercial radio communication services. Among the 
stipulations of the agreement the following have to be mentioned here: 

In accordance with Article 1 both parties shall do all that is required in 
order to ensure a permanent and uninterrupted day and night service between 
their respective radio stations. 
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Article 2 runs as follows: 


The Corporation shall transmit exclusively over the said circuit, or 
circuits, every available message within its control destined to the Re- 
public of Czechoslovakia, or intended for transit through the Republic 
of Czechoslovakia unless routed otherwise by the sender, and, recip- 
rocally, the Administration shall transmit exclusively over the said 
circuit, or circuits, every message within its control destined to the United 
States of America unless routed otherwise by the sender. 


According to Article 3 these radio communication services shall, except as 
the parties may otherwise agree, be conducted in accordance with the Regula- 
tions of the International Telegraph Conventions, and all tolls and receipts 
for communications between the said stations, exclusive of certain tolls and 
taxes, shall be equally divided between the parties. 

In accordance with Article 4 the rates for communications passing over 
the said circuits shall be fixed by mutual agreement; but shall not be higher 
than the rates maintained on competitive communication services. 

Article 7 runs as follows: 


Generally, each party hereto shall codperate with the other to secure 
the successful and remunerative working of the jointly operated circuit, 
or circuits. 

According to Article 9 any dispute arising in connection with this contract 
shall be determined by arbitration. 

According to Article 10 the agreement shall become effective and the term 
hereof shall begin and run from the date of the opening of the said circuit, 
and shall continue in force irrevocably for ten years from such date. 

Article 11 runs as follows: 


This agreement, as to the obligations or responsibilities hereunder of 
the Corporation and the Administration respectively, shall be construed, 
interpreted, and enforced according to the laws of the State of New York, 
United States of America, and of the Republic of Czechoslovakia 
respectively. 

At the time of the conclusion of the agreement of November 10, 1928, there 
existed for the telegraphic communication between Czechoslovakia and the 
United States of America seven routes which crossed the Atlantic Ocean by 
means of cables, and six routes which crossed the Atlantic Ocean by means of 
radio. But the new route, established according to the agreement of Novem- 
ber 10, was the first and so far sole direct radio circuit between Czecho- 
slovakia and the United States of America. 

On October 11, 1929, at the time when the radio circuit provided for in the 
agreement of November 10 was not yet in operation, the Administration for- 
warded a letter to R. C. A. requesting it to confirm that the following term in 
Article 2 of the agreement: “unless routed otherwise by the sender” also 
applied to cases, when cable companies had at their disposal a wireless 
communication besides the cable communication already existing between 


t 
] 
i 
“> 


JUDICIAL DECISIONS 525 


Europe and America; for instance, that a telegram, posted in Prague “via 
Cial” (i.e., the Commercial Cable Company) for America, might also be 
transmitted by wireless telegraph directly from the radio telegraphic station 
of Prague to a radio telegraphic installation in America belonging to the Com- 
mercial Cable Company. In its reply of October 24, 1929, R. C. A. protested 
against this interpretation of the agreement, and, further exchange of corre- 
spondence failing to produce an understanding, the Administration in its 
letter of June 5, 1930, proposed that the question should be decided by a court 
of arbitration, adding that the Administration must consider the anxiety 
expressed by R. C. A., viz., that the interpretation of the Administration 
might injure their interest, as unfounded 


because the greatest prosperity possible of the radio circuit, which we 
are just now establishing in accordance with the quoted agreement, is 
also in our mutual interest. As soon as this communication will be put 
in activity, we have the intention to call systematically and within the 
largest possibility the attention of our corresponding public to its exist- 
ence and suggestive advantages and to invite the public at every occasion 
to make use of it. 


R. C. A. replied by letter of July 22, 1930, mentioning first, that they were 
profoundly impressed with the Administration’s statements above cited, and 
then continuing as follows: 


In view of your foregoing assurances and in full reliance upon the spirit 
of hearty codperation therein manifested on your part toward our joint 
enterprise, we shall refrain from insisting upon our interpretation of the 
purely technical matter that has arisen between us under the November 
10, 1928, agreement. 


By letter of March 27, 1931, the Administration pointed out that in the 
month of January, 1931, a number of words considerably greater was trans- 
mitted over the joint route from Czechoslovakia to America than vice versa, 
and requested R. C. A. to make all efforts tending to increase the traffic over 
this circuit. On April 21, 1931, the Administration sent R. C. A. the follow- 
ing telegram: 


Referring to your letter of July 22, 1930, and also because the number of 
telegrams transmitted to us by your company being insufficient and not 
corresponding at all to the number of messages transmitted in the direc- 
tion Czechoslovakia America, we beg to inform you that we intend 
soonest possible to establish a second direct radio telegraphic service via 
Mackay radio for telegrams marked by sender via Mackay radio. 
Kindly acknowledge by telegram receipt of this message advising us 
that you have taken due note of its contents. 


In telegraphic reply of April 21, 1931, R. C. A. protested against the 
intention of the Administration to establish a second direct radio route be- 
tween Czechoslovakia and the United States of America via Mackay radio. 
After some exchange of correspondence the Administration by telegram of 
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May 27, 1931, proposed in accordance with Article 9 of the agreement to have 
the dispute decided by proceeding of arbitrators. Thereafter the Administra- 
tion nominated as arbitrator Dr. jur. Reinhold Furrer, Director General of the 
Posts and Telegraphs of Switzerland, and R. C. A. nominated Mr. G. 8. Whit- 
more, Controller of Telegraph Services, Imperial and International Com- 
munications Limited of London, who in their turn as third arbitrator have 
selected Mr. Jul. Méller, member of the High Court of Justice in Denmark. 

The dispute in question originated in the Administration’s telegram of 
April 21, 1931, to R. C. A. and consequently, what the arbitration court has 
to decide is whether the intention of the Administration as expressed in its 
telegram of April 21, 1931, viz., to establish a second direct radio telegraphic 
service between Czechoslovakia and the United States of America via 
Mackay Radio for telegrams marked by sender via Mackay Radio, is incom- 
patible with the agreement of November 10, or not. 

The arguments of the parties may in a general way be summed up as 
follows: 

The Administration states that it from the first had the intention to reserve 
to itself the liberty to agree upon eventual further arrangements concerning 
the radio traffic between America and Europe, and when the Commercial 
Cable Company—which at that time was constructing its own short-wave 
transmitting and receiving installations for the traffic with Europe and creat- 
ing for this radio telegraphic traffic the associated “Mackay Radio Com- 
pany”—in the summer of 1929 proposed to the Administration an agreement 
concerning a second direct radio telegraphic communication with America, 
this offer was received by the Administration with great interest, because it 
held out a prospect of the replacement of the existing cable traffic “via Cial” 
from which the Administration obtained only 15 ct. for each word of a tele- 
gram to America—by the radio telegraphic traffic; it would then obtain about 
75 et. for each word, and besides this the Administration expected that the 
new communication partly through the acquisition and propaganda of the 
Mackay Radio Company, would successively remove several competitive 
indirect ways, out of which neither R. C. A. nor the Administration took any 
profit, so that henceforth nearly the full hundred per cent. of the entire 
Czechoslovakian material for America would have to be divided between 
two ways only, R. C. A. and Mackay. Another reason was considered 
equally important, vz., that the Mackay Company in America disposes of an 
extensive clientage of the telegraph offices, ‘““Postal Telegraph System” to the 
number of several thousands, and that therefore, especially in the direction 
from America to Czechoslovakia, the direct radio telegraphic traffic would 
increase. Those deliberations gave rise to the Administration’s above men- 
tioned application to R. C. A. in the letter of October 11, 1929. Later, the 
Administration has maintained that in the first place national economic con- 
ditions and not solely commercial interests must be considered and therefore 
has a different view upon this question. 
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The Administration states that the establishment of a second direct radio 
telegraphic circuit between Czechoslovakia and America for those telegrams 
routed by the sender “via Mackay Radio” not only is not at variance with 
the agreement of November 10, but is expressly authorized by the words in 
Article 2 “unless routed otherwise by the sender,” by which is meant that the 
agreement of November 10 does not relate at all to telegrams provided by the 
sender with another routing, whatever it may be. 

In this connection the Administration maintains that Article 2 does not 
give to R. C. A. an exclusive privilege as to the sole direct circuit for the 
transmitting of telegrams between Czechoslovakia and R. C. A. which in the 
opinion of the Administration also would be impossible according to Article 9 
of the International Telegraphic Convention of Saint Petersburg of the year 
1875, but only stipulates the obligation of the Administration to deliver to the 
joint circuit all telegrams, routed by the sender “via Radio-Praha,” and all 
telegrams not provided by the sender with a routing. But with all other 
telegrams the agreement of November 10 has nothing to do, and here the 
Administration is free to act according to discretion. 

Article 4 of the agreement as to the rates for communications also shows, 
in the opinion of the Administration, that the contracting parties, in conclud- 
ing the agreement, remembered the possibility of competitive services. The 
Administration otherwise points out that the favored company, in accordance 
with the agrement of November 10, remains and always will remain R. C. A. 
only, which also appears from the fact that in the printed Czechoslovakian 
official telegraph tariff R. C. A. is indicated as the only way, while the other 
ways are only inserted in the note. In many other ways the Administration 
has also worked for the joint circuit, with the result that within half a year of 
the establishment of this communication more than 43,000 words were trans- 
mitted from Czechoslovakia to the United States of America during the 
month of June, 1931, whereas only 19,000 words were transmitted in the 
opposite direction. The Administration has finally in its negotiations with 
the Mackay Radio Company paid attention that the company expressly 
pledged itself not to do harm by its activity to the radio circuit R. C. A., but 
that its propaganda always will be directed against the other cable- and 
radio-ways admitted in Czechoslovakia. 

As to Article 7 of the agreement the Administration remarks that this 
article is of quite general nature and cannot be interpreted in the sense that 
one party should be prevented from ameliorating its economical situation, 
provided it does not show a tendency to injure in this manner the other party. 

R.C. A. on its side maintains that the question, whether the Administration 
is entitled to establish a second direct radio telegraphic circuit between 
Czechoslovakia and the United States of America, cannot be considered as 
authorized by the term “unless routed otherwise by the sender” in the agree- 
ment of November 10. This provision says only, according to the stipulation 
in Article 43 of the International Telegraph Regulations, Par. 3, that the rout- 
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ing directions made by the sender shall be obeyed, and is standing there as a 
particular, sole exception from a main rule, which binds each party to forward 
exclusively over the common route all telegrams which it has at its disposal. 

The R. C. A.’s main argument is that by the agreement of November 10 is 
created a community of interest in force for ten years, in which both parties 
are pooling capital and work on purpose to produce the greatest possible yield 
to the benefit of both parties. By the reading of Article 2 of the agreement 
particular stress therefore must be laid on the positive stipulation, stating 
that the parties have to forward exclusively over the common circuit every 
available message within their control, and this is in conformity with Article 
7, according to which each party shall codperate with the other to ensure the 
successful and remunerative working of the jointly operated circuit. And— 
so R. C. A. further states—when the agreement binds each party to be posi- 
tively active in order to advantage the common route, there must as a 
necessary consequence correspond a negative obligation for each party to do 
nothing that might prejudice the community, even if one of the parties con- 
cerned might thereby secure a separate benefit, in which the community would 
not have any share. 

This in the opinion of R. C. A. is the result of the stipulations of the agree- 
ment, but also according to the Czechoslovakian law in force, which may be 
applied here, one arrives at the same conclusion. R. C. A. here quotes the 
Common Civil Codex (A.B.G.B.) Paragraph 1175, which provides as follows: 


Formation of an Erwerbsgesellschaft. Definition. Paragraph 1175. 
By an agreement in virtue of which two or several persons agree in pool- 
ing their efforts alone, or together with their properties, for the purpose 
of mutual profit, a community for mutual profit is formed. 


And par. 1186, which runs as follows: 


No member is allowed to entrust the codperation to a third party, or to 
admit anybody into the community, or to engage in a business which is 
injurious to the community. 


The establishment of a second direct radio circuit will, in the opinion of 
R. C. A., undoubtedly be prejudicial to the jointly operated route and de- 
crease its yield. In this connection R. C. A. states that taking into consid- 
eration that it is impossible to expect that a second direct radio circuit will 
increase the number of radio telegrams between Czechoslovakia and the 
United States of America, and that the common route is fully sufficient to 
handle this whole radio traffic, there is sufficient reason for assuming that the 
new radio route will compete with the now existing sole direct radio route, and 
that consequently it will obtain a part of those telegrams otherwise forwarded 
over the common route. And in this respect it cannot be decisive that the 
Administration by the new route will forward only such telegrams as to which 
the sender indicates “via Mackay,” because the fact is that in the future 
there will not be one but two routes available for those senders in Czecho- 
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slovakia, as well as in the United States of America, who attribute a value to 
the direct forwarding of their messages by radio; and those senders who at 
present have at their disposal the common route only, which is operating 
irreproachably, will hereafter have the choice between two direct radio 
routes. 

As to Article 2 of the agreement, R. C. A. further invokes the International 
Telegraphic Regulations, Article 43, par. 5; this assertion is, however, dis- 
puted by the Administration. 

In so far as concerns the number of words sent on the jointly operated 
circuit, R. C. A. has another calculation than the Administration. More- 
over, R. C. A. states that they now have concluded an agreement with the 
Western Union Telegraph Company and that by means of this contract the 
number of telegraphic words soon will increase in favor of the joint circuit. 

Finally, R. C. A. in explanation of their letter of July 22, 1930, want to 
plead that the question raised by the Administration in its letter of October 
22, 1929, was a purely theoretical one, exclusively referring to an assumed 
case, which R. C. A. considered as being entirely out of the question, a thing 
which would never come into existence; and that is why R. C. A. in their final 
reply declared that they would be willing “to refrain from insisting upon our 
interpretation of the purely technical matter.” 

Against these remarks of R. C. A.’s the Administration maintains that 
there has not through the agreement of November 10 been created any 
cooperative association (Erwerbsgesellschaft) or anything that may be re- 
garded as equal to such a Gesellschaft. Further the Administration asserts 
this agreement, as concluded by the State of Czechoslovakia, as administra- 
tor of public interests, is not governed by civil, but governed by public law, 
and therefore the provisions of the Civil Code cannot be applied to this 
agreement. 


DECISION 


The decision that the court has to give is not unanimous, but a majority of 
the members of the court decides as follows: 

The primary cause of the present dispute is the telegram sent by the 
Administration on April 21, 1931, to R. C. A., which reads: “. . . we beg to 
inform you that we intend soonest possible to establish a second direct radio- 
telegraphic service via Mackay Radio for telegrams marked by sender ‘via 
Mackay Radio.’ . . .” 

The R. C. A. protested against this in their telegram of same date. The 
question to be decided by the Court of Arbitration therefore is, whether the 
traffic agreement, agreed upon by both parties on November 10, 1928, debars 
the Administration from establishing a second direct radio-telegraphic service 
between Czechoslovakia and U. S. A. via Mackay Radio for telegrams 
marked by sender via Mackay Radio. 

Firstly it must be noted, that the importance of the R. C. A.’s letter of July 
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22, 1930, does not seem to be put to the Court of Arbitration for decision, vide 
the Administration’s statement of January 5, 1932, where it is stated that: 
“Tt seems, after all, that all the discussion regarding the exchange of messages 
between the Czechoslovak Telegraph Administration and the Radio Corpora- 
tion of America during the time from October 11, 1929, till July, 1931, is of 
no special weight in the present dispute, because—according to Article 9 of 
the Traffic Agreement of Nov. 10, 1928—only the dispute regarding the per- 
formance of the contract or its interpretation can be the object of a decision 
of the Tribunal of Arbitration,” and further the Administration’s statement 
of February 23, 1932, where it is stated: “. . . for the real object of the dis- 
pute is only the interpretation of Art. 2 of the Traffic Agreement of November 
1088... 

And even disregarding this point, the letter of July 22, 1930, does not seem, 
after all, to be of essential importance in the result of the suit. 

Moreover it can be said that there is no suggestion that R. C. A. has failed 
to employ all reasonable means within its power to attract traffic to the joint 
service and no suggestion that it is not still going on in the same way. 

Further it must be stated that Article 9 of the International Convention 
of St. Petersburg of the year 1875, where it is said: “Les Hautes Parties 
contractantes s’engagent & faire jouir tout expediteur des différentes combi- 
naisons arretées de concert par les Administrations télégraphiques des Etats 
contractants, en vue de donner plus de garanties et de facilités 4 la transmis- 
sion et & la remise des correspondances,” does not seem to debar either of 
the parties included in the convention from making an agreement with the 
contents, which the R. C. A. wishes to include in the agreement of November 
10, 1928. The clause quoted here does not therefore seem to be of any 
special importance in the decision of the case, and at any rate not under the 
circumstances in the matter at issue. 

As to the question whether the agreement of November 10 is to be judged 
according to the forms of the civil or of the public law, the following should 
be noted that: 

The question whether the agreements, which the Crown, as steward of 
public interests, enters into with private persons or institutions should be 
subject to public law or civil law, or whether, as some would have it, they 
contain a mixture of public and civil elements, is the subject, in theory as 
well as in practice, of much disagreement. In this respect it must be enough 
to refer to the detailed treatment of this point to be found in Der verwal- 
tungsrechtliche Vertrag by Geheimen Regierungsrat und Privatdozenten Dr. 
Willibalt Apelt. There would seem to be considerable support for Professor 
Kelsen’s view (Apelt, page 160) “that the essence of the legal State consists 
in the fact that the State, as the possessor of authority is always subject to 
her own legal system, and that when State officials enter upon a concrete 
legal responsibility, they are of no greater importance than any other legal 
subject in the same position and, in such case, they stand, from a legal point 
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of view on exactly the same footing as the latter.” And this must especially 
apply in a case like the present, where the private contracting party was at 
perfect liberty to decide whether or no he would enter upon an agreement 
like the one under discussion, and where any possibility of compulsory ad- 
ministrative action was absent. At the same time it may be added that also 
in public law there is room for the principle of liberty in concluding contracts, 
both as regards whether an agreement should be entered upon at all and what 
contents it should contain, and in public law the sentence pacta sunt servanda 
will also apply, just as public interest requires stability as regards any 
arrangement legally agreed upon, vide, e.g., Apelt, page 206, and what 
follows. 

How far an essential alteration in the interests of the public which may, in 
certain cases, lie behind an administration contract, may influence the con- 
tinued validity of the contract will be dealt with later on, but it may be 
emphasized already here that any alteration or cancellation of an agreement 
on this basis as a rule should only be possible subject to compensation to the 
other party. 

It is now the rule in Czechoslovakia, as in most other countries, that the 
State undertakes the service, viz., the transmission of telegrams, but it is also 
a fact that a considerable proportion of international telegram service is 
carried out by private (concessioned) companies, and it is equally true that 
an agreement with exactly the same contents as that one of November 10 
now under discussion might have been entered upon by two private com- 
panies of this kind. That an agreement would in such case be subject to the 
ordinary rules of civil law is obvious. But then this would not engender any 
alteration, should one of the parties to this agreement happen to be a public 
authority (a State), compare, in the case of Austrian law Grundlehren des 
Verwaltungsrechtes, page 446, by Professor der Rechte und Rat des Ver- 
waltungsgerichtshofes in Vienna, Dr. Herrnritt. That another rule should 
apply in Czechoslovakian law has not been proved by the Administra- 
tion, and as matters lie at present there is no reason to suppose that such 
is the case. 

But even if this agreement should really be considered a public law agree- 
ment, it must at any rate be a condition for allowing the State to repudiate 
the responsibilities which such agreement might contain, and which the 
private party would be forced to respect, that the State would be able to show 
that public interests of vital importance would suffer if the agreement should 
be upheld under the rules of ordinary civil law. But this is not the fact in the 
present case. It is not contested that the service of the jointly operated route 
has given no cause for complaint from a technical point of view, and that it is 
fully sufficient to handle the total radio-telegraphic traffic between the two 
countries. In a letter of December 4, 1929, to R. C. A. the Administration 
has emphasized, what supposedly agrees with current Czechoslovakian law, 
that the Czecho Administration of telegraphs is run on commercial principles 
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and when the Administration wishes to establish a second direct radio tele- 
graphic service via Mackay radio, the reason is given in the Administration’s 
above mentioned telegram of April 21, 1931: “the number of telegrams trans- 
mitted to us by your company being insufficient and not corresponding at all 
to the number of messages transmitted in the direction Czechoslovakia- 
America.” But this fact cannot possibly entitle the Administration to cancel 
or alter an agreement as this, concluded with a private company, appealing 
to the character of the agreement as a public law contract. 

The next question is, whether this agreement debars the Administration 
from establishing a second direct radio telegraphic service via Mackay Radio 
for telegrams marked by sender “via Mackay Radio.” 

The agreement does not directly mention this point. But that the Ad- 
ministration does not possess this right is a consequence of the very nature 
of the agreement, which establishes to the benefit of both parties for a space 
of ten years an irrevocable co-partnership of interests between the two parties 
with a view to mutual codperation in establishing a direct radio circuit 
between Czechoslovakia and the U.S. A. 

This agreement is different from those directional agreements between two 
telegraph administrations which merely give the benefit of a reservation for 
all telegrams not provided with a special routing. Whether this codperation 
that has been formed by this contract has to be considered—as maintained by 
the R. C. A.—as such an association which comes in under the Austrian 
A.B.G.B. par. 1175 on Erwerbsgesellschaft, which view in our opinion is right, 
or—as the Administration asserts—the contract has to be considered as an 
“Tnnominate-Contract,” is without special importance, since the clauses in 
par. 1186, that simply express what agrees with the ordinary principles of 
law and with the nature of the matter, will be applicable under both sup- 
positions. 

There is thus laid upon each of the parties an obligation to try, within the 
bounds of the agreement, to advance as much as possible the interests of the 
co-partnership as expressed in the main clause of Article 2 according to which 
“each party shall transmit exclusively over the jointly operated circuit every 
available message within its control,” and in Article 7, which by the very 
simplicity of its form—‘“generally, each party shall codperate with the other 
to secure the successful and remunerative working of the jointly operated 
circuit,” firmly establishes this general obligation. It therefore follows that 
the activities of the one party to establish a second direct radio circuit be- 
tween the same two countries cannot be permissible, provided it may be 
assumed that these efforts were likely to cause losses to the mutual undertak- 
ing by competition—of this more beneath—and further provided it cannot be 
shown that it is clearly and expressly stated in some of the other clauses of 
the agreement that an activity of this kind is permitted and can be carried 
on by one of the parties as long as the agreement is still in operation. 

The latter is not the case with the agreement of November 10. The clause 
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that the Administration refers to in support of its view is the exception 
appended to the main clause in par. 2: “unless routed otherwise by the 
sender.” Considering that the Agreement in par. 3 decides: “except in so far 
as the parties may mutually agree otherwise, the radio communication service 
shall be conducted . . . in accordance with the Regulations of the Interna- 
tional Telegraph Conventions,” it was thus unnecessary to expressly mention 
in the agreement this exception appended to par. 2 “unless . . . ” which is 
merely a repetition of the International Telegraph Regulations, revisions of 
Brussels, 1928, Article 43, par. 3, which reads as follows: “When the sender 
has prescribed the route to be followed the respective offices are bound to 
conform to his instructions, unless the route indicated be interrupted . . . 
etc.” But even if it was unnecessary it would be natural for the party who 
drafted par. 2 (which was not the Administration, but the R. C. A.) in refer- 
ence to the main clause to expressly mention this exception, provided for by 
the international regulations. ‘The supposition is therefore that this excep- 
tion “unless” was inserted with deference to the sender’s right as per Article 
43, par. 3, and not out of regard for the parties, to reserve for themselves 
their liberty as to all such telegrams, with a specially marked routing. And 
this supposition is eminently strengthened when it is considered that a con- 
trary interpretation would definitely disagree with the remainder of the 
contents of the agreement, in conformity with which the two parties promise 
each other, for a period of ten years, to cooperate and together try to make 
the jointly operated circuit as successful and remunerative as possible (Article 
7). It may further be added in this connection that if the parties, as the 
Administration asserts, should be at liberty as to all telegrams marked with 
a special route, the logical consequence of this would be that, as far as such 
telegrams were concerned, either of the parties would be at perfect liberty to 
institute the keenest propaganda and competition against the mutually op- 
erated circuit, even though the most of the telegraphic material, which would 
otherwise have been sent over the common line, would thus be diverted 
through the new channel. That this would be at complete variance with the 
present agreement, both its wording and spirit, is undeniable. Any com- 
promise would be logically unfounded and moreover highly impracticable. 
That the Administration in its exposés has not drawn this consequence is 
naturally without importance in this connection. 

Moreover it cannot be deduced from the fact that there can be no question 
of active codperation between the Administration and the R. C. A. with 
regard to telegrams, for which the sender has indicated another routing 
than the R. C. A. line, that the agreement must become null and void as to 
such telegrams. The agreement proves its prohibitionary import in prevent- 
ing the parties from being active with regard to the dispatch of certain of the 
telegrams in question here, namely, such as might be expected to subject the 
jointly operated circuit to an adverse direct competition. This question will 
always be quite a concrete one and has to be settled for the individual case 
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that may arise. A competition of this sort would not be present in the case 
of, e.g., new cable routes, but, on the other hand, it is just as certain that such 
danger of direct competition would be present in cases like the present, where 
it is a question of establishing a second direct radio telegraphic service be- 
tween the two countries where formerly only one existed, viz., that established 
by the agreement of November 10. That it was to competing communica- 
tion services of this kind that Article 4 of the agreement referred, there is no 
reason to suppose. 

For the sake of completeness only it can be added that when the Adminis- 
tration urges that the employment of A.B.G.B.’s par. 1175 should be pre- 
cluded, because it presupposes ‘“‘the purpose of mutual profit, but the modern 
State may not allow itself to be led by the tendency of commercial under- 
takings, viz., merely for profit, but is also exclusively directed by the con- 
siderations of commerical advantages for its citizens,” we cannot agree on 
this point. 

When a public institution enters into an agreement with a private person 
or a private company, it must be assumed that the institution has intended by 
this agreement to benefit its citizens. But that this expectation sometimes 
proves to fail in not giving the country as large a profit as was expected, 
cannot be considered sufficient reason for releasing that public institution 
from its obligations as signatory of said agreement. 

The Administration asserts that any ambiguity in the text of the agreement 
must be construed against the party by whom the agreement was drafted. 
But this agreement in its entirety cannot be considered as obscure, and 
therefore A.B.G.B., par. 915, cannot be applicable to this case. 

Finally it must be said that the interpretation of the Regulations of the 
International Telegraph Convention, Article 43, par. 5, may perhaps be 
somewhat doubtful, but after the above decision this point is of no importance 
in settling the case. 

For these reasons we decide that: 

The Administration of Posts and Telegraphs of the Republic of Czecho- 
slovakia has not the right to establish a second direct radio-telegraphic 
service between Czechoslovakia and the U.S. A. via Mackay Radio for tele- 
grams marked by sender “Via Mackay Radio.” 

Furthermore we decide that each party shall defray and pay its own costs 
of the case. 

The costs of the court of arbitration shall be paid by both parties, each 
being liable for half the amount. 

The Hague, this 1st day of April, 1932. 

p.v.c. 
(Signed) Jun. MOLLER 
President of the Arbitration Court 
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RADIO CORPORATION OF AMERICA v. CHINA 


DECISION 
IN THE ARBITRATION CASE BETWEEN 
Rapio CorporaTIoNn or America, The Plaintiff, represented by Dr. Hern- 
RIcH Scuu torr, Advocate, Vienna, and Mr. Manton Davis, 
General Counsel, New York, 
versus 
THE NATIONAL GOVERNMENT OF THE REPUBLIC OF CHINA, The Defendant, 
represented by Mr. MopperMaNn, Advocate, Amsterdam 
Arbitrators: Dr. J. A. vAN Hamet (Holland), Member of the Amsterdam 
Bar, Neutral Judge in the Hungaro-Yugoslav Mixed Arbitral Tribunal, 
sometime High Commissioner in Danzig and Professor of Law at the 
University of Amsterdam; 
M. Aucuste Husert (Belgium), Président du Comité Inter- 
national Radio-Maritime; 
Dr. REINHOLD FurRRER (Switzerland), Directeur Général des 
Postes et des Télégraphes Suisses. 
Rendered at The Hague, April 13, 1935 


The Chinese Government and the Radio Corporation of America concluded on Nov. 10, 
1928, an agreement for the operation of a direct radio telegraphic circuit for commercial 
communications between China and the United States of America. Subsequently the 
Chinese Government concluded a similar agreement with the Mackay Radio aaa Telegraph 


Co. The latter agreement was protested by the R. C. A. as in violation of its agreement of 
Nov. 10, 1928, and the dispute was submitted to arbitration pursuant to the terms of the 


R. C. A. agreement. 

The arbitrators held that: 

1. The R. C. A. agreement was not exclusive, either explicitly or implicitly, and accord- 
ingly did not impose an obligation upon the Chinese Government not to coéperate in the 
establishment and operation of a direct radio circuit parallel with the R. C. A. circuit. It 
is a rule in common law as well as in international law that any restriction upon a contracting 
government’s rights must be effected in a clear and distinct manner. 

2. The agreement did not constitute a contract of partnership or of joint adventure. 

3. The agreement established the R. C. A. in a privileged position as the main direct 
circuit for all radio traffic not routed otherwise by the sender between China and the United 
States, and imposed upon the Chinese Government obligations of efficient coéperation with 
the R. C. A. in maintaining such privileged position. 


The question submitted for decision by the arbitrators is the following: 


Whether the Chinese Government, by concluding with the Mackay 
Radio and Telegraph Company (California) the Radio Traffic Agree- 
ment of June 27, 1932, and the supplemental agreement of April 7, 
1933, and by establishing jointly with them a direct radio circuit be- 
tween China and the United States of America, which has been in 
operation since May 17, 1933, has violated and still violates the Traffic 
Agreement of November 10, 1928, existing between the Radio Corpora- 
tion of America and the defendant government? 


The plaintiff has urged that the Board of Arbitration may: 
I. Answer this question in the affirmative, 


II. Order the defendant government 
(a) to cease operating the above-mentioned radio-telegraph circuit; 
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(b) to give the Radio Corporation account of all the telegrams which, 
up to the moment of suppression of the radio-telegraph circuit 
above mentioned, have been transmitted over it; 

(c) pay to the plaintiff all the sums which would have accrued to them 
if these telegrams had been transmitted over the circuit jointly 
operated by the defendant government and the Radio Corporation 
of America. 

III. Order the defendant government to defray all the costs of the arbitra- 
tion and to reimburse the plaintiff’s expenses. 

The defendant has requested that the Board of Arbitration should reject 
the demands of the plaintiff, and should declare that the Chinese Govern- 
ment has not violated the contract with the Radio Corporation through their 
contract with the Mackay Radio and Telegraph Company and through the 
operation of the Mackay circuit, and that the plaintiff should be condemned 
to pay the costs of the arbitration as well as compensate the defendant for its 
costs hereunder. 

The Board of Arbitration has been constituted under par. 10 of the Traffic 
Agreement of November 10, 1928, the arbitrator M. Hubert having been 
appointed by the plaintiff, Dr. Furrer by the defendant, the two arbitrators 
having selected as a third their chairman, Dr. van Hamel. 

The procedure has taken place in conformity with the Plan de Procédure, 
as fixed by decision of the Board of Arbitration. 

The plaintiff has presented its brief (with 30 exhibits and power of at- 
torney); 

The defendant its Antwort (answer) with 5 exhibits; 

The plaintiff its reply brief, renewing the prayers for relief contained in the 
Conclusion of its original brief; 

The defendant its Duplik (reply brief), maintaining the position taken in 
its original brief. 

Sittings of the Board have been held in one of the rooms of the Peace 
Palace, The Hague, on April 11 and 12, 1935—the Bureau International de 
la Cour Permanente d’ Arbitrage having kindly given the assistance of its or- 
ganization for the functioning of this special jurisdiction of arbitration. 

Both parties have pleaded their case orally, counsel for the plaintiff had 
handed in Notes on China’s Reply Brief, by Colonel Manton Davis, as anno- 
tations to his pleading. Counsel for the defendant has handed in written 
annotations of his pleading. Thereupon the discussions have been declared 
to be closed, and the arbitrators have deliberated in order to establish their 
finding. 

The decision, which has been taken partly by a majority vote, partly 
unanimously, and signed by the three arbitrators, is based on the following 
grounds. 

I. By the Traffic Agreement, concluded the 10th of November, 1928, be- 
tween the Radio Corporation of America, a corporation organized under the 
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laws of the State of Delaware, U. 8. A., and the National Council of Re- 

construction, representing the National Government of the Republic of 

China, it was stated that (preamble) ‘‘Whereas the Radio Corporation owns 

and is operating certain radio stations on the Pacific and Atlantic Coasts of 

the U.S. A. in connection with its international communication system, and 
whereas the Chinese Government contemplates the erection at an early date 
of a radio station in Shanghai suitable for commercial communication with 
the station or stations of the Radio Corporation; and whereas both parties 
desire to operate one or more of the said stations as a direct radio circuit 
between the U. S. A. and China for the purpose of furnishing a manual and 
high speed automatic and duplex commercial radio communication service,” 

a number of stipulations, contained in 14 paragraphs, were covenanted and 

agreed between them. 

In execution of the Traffic Agreement a radio circuit service has been 
brought into operation, between China and the U. 8. A., and worked by the 
parties concerned. 

On June 27, 1932, the Chinese Government concluded a contract (radio 
traffic agreement) with the Mackay Radio and Telegraph Company (Cali- 
fornia), in which it was stated that both parties desired to establish, by means 
of the radio stations owned by them, public service radio circuits between 
China and the Pacific Coast of the U.S. A. A supplemental radio traffic 
agreement was concluded by the two parties on April 7, 1933, modifying 
in several points the agreement of June 27, 1932. 

The agreement, thus concluded with the Mackay Company, was officially 
notified to the plaintiff by the Chinese Ministry of Communications by 
letter dated April 8, 1933, and radio messages were sent ‘Via Mackay” 
between the station at Shanghai and that at San Francisco, parallel to the 
“R. C. A.” circuit, established by the agreement between the plaintiff and 
the defendant. 

The original Mackay agreement (1932) has not been practically applied, 
and the Board must, in accordance with the pleadings of both parties, take the 
agreement in its final shape (April, 1933) as the only basis for the decision. 

The terms of the agreement, concluded between China and the Mackay 
Company, in 1933, are in their actual wording practically similar to those 
of the agreement concluded with the Radio Corporation in 1928. Both 
agreements are stated to terminate in 1940. 

The paragraphs of the agreements refer to: 

(a) Due maintenance and working of radio stations; gear and appliances, 
trained staff, means for transmission and reception, service hours for 
handling of traffic (Par. 1, Radio Traffic Agreement); 

(b) General transmission of messages, including transit (Par. 2 and 3); 

(c) Settlement and accounting of services in accordance with the Regula- 
tions of the International Telegraph Convention; conduct of the service, 
division of revenue, tolls, and settlement of accounts (Par. 4); 
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(d) Rates; quotation of rates; special rates (Par. 5); 

(e) Diversion and interruption of communications (Par. 6); 

(f) Transmission of through-messages (Par. 7); 

(g) General coéperation (Par. 8); 

(h) Case of war or public danger (Par. 9); 

(7) Adjustment of differences; arbitration (Par. 10); 

(j) Traffic agreements with any other nation or nations, for radio commu- 
nications (Par. 11); 

(k) Beginning and ending of the effect of the agreement (Par. 12); 

(lt) Binding effect of the agreement; to be enforced according to the laws 
of the State of New York, U.S. A. and of China (Par. 13); 

(m) Copies and language (Par. 14). 

II. In the view of the plaintiff, the Chinese Government, by the terms of 
its Traffic Agreement of 1928 with the Radio Corporation, was not at liberty 
to conclude with the Mackay Company the agreement (1933), establishing 
a parallel direct radio circuit, nor to operate jointly with them this radio 
service, competing with the R. C. A. circuit. The Radio Corporation sees 
here a case of the most flagrant violation of the terms of the Radio Corpora- 
tion Traffic Agreement, as it leaves no right for China to establish another 
parallel direct radio telegraph circuit between China and the United States. 
In their view China had been backed in this action by the Mackay Company, 
who had given them a declaration of guarantee. The pre-existing R. C. A. 
service was more than sufficient for the available traffic; and by the creation 
of the Mackay circuit traffic will be diverted from the R. C. A. circuit. 
China’s coéperation with Mackay made more difficult the plaintiff’s task in 
coéperating with China, and placed its equipments a.s.o. at the service of its 
competitor. For the Chinese Government, loyal coédperation with the two 
competing radio-telegraph concerns at the same time, will be impossible. 
According to Chinese law as well as to American law, relations of partner- 
ship or joint adventure, of agency and of bona fides as existing between the 
two parties concerned, preclude participation in another coéperative enter- 
prise of the same kind. 

The plaintiff moreover has called attention to a previous arbitral decision, 
given between the Radio Corporation and the Czechoslovakian Republic, 
which dealt with a similar controversy, and wherein the plaintiff’s viewpoint 
had been adopted. 

III. The defendant, admitting the relations established with the Mackay 
circuit, but declaring the question of the Mackay guarantee totally irrele- 
vant, has taken the position that it has always been entirely fulfilling its 
obligations under the Radio Corporation Agreement, and has coéperated to 
secure successful and remunerative working of the jointly operated circuit. 
As a public service, it was and is the Chinese Government’s duty to give the 
public the opportunity to avail itself of any other special facilities, and the 
R. C. A. contract leaves such liberty with regard to the establishment of 


e 


JUDICIAL DECISIONS 539 


other circuits. In the Czechoslovakian case, the Chinese Government is of 
opinion that the issue was not entirely analogous, and moreover the decision 
given by the majority not correct. The existence of a relation of partnership 
could not be admitted; and China’s right was reserved. The effect of the 
plaintiff’s contention would be that the Traffic Agreement would create a 
monopoly in its favor; such creation of a monopoly of radio-telegraph traffic 
would have been illegal and void under the laws of the U.S. A. 

As far as the last point is concerned, the Plaintiff, in its reply brief, has 
categorically denied that it invoked the existence of such a monopoly; adding 
that it considers China entitled to authorize as many competitors in the 
radio business as she pleases, but not herself to coéperate with a competitor 
in an exactly parallel service. 

The defendant has also invoked the eventual invalidity of the restrictive 
terms of the agreement, as sustained by the plaintiff, on the ground of the 
anti-trust and monopolies laws existing in the U.S. A. 

IV. The Board of Arbitration has in the first place considered whether 
an obligation not to codperate in the establishment and in the operation of 
a direct radio-circuit, parallel with the R. C. A. circuit, has been explicitly 
imposed upon the Chinese Government, either by the very object of the 
agreement concluded between the parties, or by its special character. 

The Board is of opinion that such is not the case. As will be explained 
in detail hereafter, the R. C. A. Traffic Agreement can not be held to be 
exclusive by nature (No. V) or by its special character (No. VI). Nor has 
the Board found that any of the separate articles or provisions have ex- 
pressed in so many words a limitative obligation not to codperate in the 
establishment of another direct radio circuit between China and the U.S. A. 
More particularly the Board is of opinion that none of the articles chiefly 
relied on by the plaintiff, notably Art. 3, 8, or 11, contains explicit wordings 
to that effect. Its considerations on those points will be found exposed in 
detail under No. VII. 

The Board would not have hesitated to pronounce the action of the 
defendant government to be illegal towards the Radio Corporation, and to 
constitute a violation of the Traffic Agreement, if in any way that govern- 
ment could have been proved to have expressly undertaken the obligation to 
deal with the Radio Corporation exclusively. Coming to the conclusion, 
however, that such is not the case, the remaining question is one of implicit 
interpretation of the terms of the agreement, and of construction of its 
meaning. Should, in the absence of any explicit stipulation, the agree- 
ment be construed in such a manner as to convey nevertheless implicitly 
and virtually the obligation for the Chinese Government to refrain 
from the codperation into which they have entered with the Mackay 
Company? 

Here the Board is of opinion that under the circumstances the implicit 
existence of such a limitative obligation should have been very distinctly 
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shown. The Chinese Government can certainly sign away a part of its 
liberty of action, and this also in the field of the establishment of international 
radio-telegraphic communications, and of its codperation therein. It can 
do so as well in an implicit manner, if a reasonable construction of its under- 
takings leads up to that conclusion. It will, as any other party, be bound by 
law and by any obligations, legally accepted. But as a sovereign govern- 
ment, on principle free in its action for the public interest as it sees it, it 
cannot be presumed to have accepted such restriction of its freedom of 
action, unless the acceptance of such restriction can be ascertained distinctly 
and beyond reasonable doubt. 

This, in the view of the Board, it has not been possible for the plaintiff 
to establish. The opinion of the Board on this point has been explained in 
detail under No. VII. It sees no difference, in this respect, between a gov- 
ernment, acting in the execution of sovereign rights, and a governmental 
administration, acting in due exercise of its public function for the public 
interest. 

It is a correct rule, known and recognized in common law as well as in 
international law, that any restriction of a contracting government’s rights 
must be effected in a clear and distinct manner; ‘‘Contracts affecting the 
public interest are to be construed liberally in favor of the public.”” The 
plaintiff, dealing with a government as its co-contracting party, will have 
borne this point in mind in negotiating the terms of the agreement. 

Under these circumstances, the Board did not have to consider the ques- 
tion of the applicability of U. S. A. anti-trust and monopolies laws, dwelt 
upon in detail between the parties; or to deal with the proceedings instituted 
in connection herewith against the plaintiff. 

V. The Traffic Agreement is not exclusive by the inherent nature of its 
object. There may doubtless be established between public authorities and 
private organizations, with regard to certain matters, arrangements (by 
grant, concession or agreement) the effects of which are essentially and prac- 
tically exclusive, leaving no proper place for competitive activities. In those 
cases no serious question can arise as to the nature of the obligations incurred 
by governmental authorities or a government, and these obligations may not 
be disregarded. In most countries experience has shown the existence of 
arrangements of that kind. The practice has been developed particularly 
in the United States of America. It is known in China as well. 

The establishment of a radio circuit with other countries, however, is not 
of such an exclusive nature. Telegraph communications between two coun- 
tries or continents can be established along various direct routes at the same 
time; they can be worked through various installations. There is nothing, 
in theory nor in practice, to prevent that. The Traffic Agreement between 
China and the R. C. A. refers more than once to possibilities of that kind, 
mentioning existing cable lines, and the existence of various “routes.” 
The plaintiff, moreover, in its reply brief has admitted the possibility of 
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other radio circuits being established by concession granted by the Chinese 
Government. 

It has also not been shown that the Radio Corporation, in view of the 
establishment of its direct radio circuit with China, had made financial 
sacrifices or investments of such a nature and such an importance that the 
object of its dealings with China should thereby have been made practically 
and reasonably exclusive. The Radio Corporation has certainly rendered 
valuable services in setting up the circuit and in making it efficient; nor 
should the contribution and the value of its long previous experiences be 
underrated. But no facts have been brought to the cognizance of the Board 
to justify the conclusion that the services rendered by the Radio Corporation 
could only have been placed at the disposal of the Chinese Government in 
consideration of an obligation on the part of that government not to codp- 
erate in the establishment of any other circuit. 

The establishment of the radio circuit with China has not become in 
reality and necessarily exclusive by its very nature; preventing thereby 
China from making any arrangements with any other concern. A govern- 
ment, on its side, may see an advantage in keeping open the possibility of 
having relations with several circuits at the same time, because of the 
competition and emulation encouraged thereby. 

VI. As far as concerns the special character of the Traffic Agreement, the 
plaintiff has submitted that it constitutes between the Radio Corporation 
and the Chinese Government a contract of partnership, or of joint adventure. 
The complex of rights and obligations involved in such a contract would 
make it a violation thereof on the part of the defendant government to enter 
into a similar agreement with another competing radio concern, such as 
Mackay. 

The defendant has maintained that the Traffic Agreement does not con- 
stitute such a contract of partnership, or of joint adventure. 

The Board agrees with the plaintiff that, if a specific contract of partner- 
ship or of joint adventure has been concluded between the parties, a limita- 
tive obligation, prohibiting the conclusion and joint operation of the Mackay 
Traffic Agreement, would implicitly rest upon the Chinese Government. 
Indeed, the utmost bona fides of contracts is to be observed between the 
parties to a contract of partnership (or of joint adventure). Such a contract 
is violated if one of the parties initiates a direct joint activity on parallel 
lines with a competing third party. Even if not explicitly stipulated, such 
an obligation will then have to be implied. It is one of the essential obliga- 
tions included in contracts of partnership. It will also make no difference 
if one of the parties to such contract is a government. By entering into a 
contract of partnership (or joint adventure) with a private concern—which 
under circumstances a government may quite well do—such government will 
take upon itself the obligations which rest upon the parties to a contract of 
partnership. Although no ezplicit, restrictive or exclusive obligations were 
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in existence, the Board would then recognize the implicit existence of such 
obligations, as maintained by the plaintiff. 

It becomes first necessary, therefore, to prove that the Traffic Agreement 
does indeed constitute such a contract of partnership or an analogous con- 
tract. If this contention fails, no argument can be drawn from the rules of 
law concerning that kind of contract. The interpretation of the agreement 
will then have to revert to the principle, stated above, that the government 
cannot be held to have given up to the Radio Corporation a larger part of 
its freedom of action than results beyond reasonable doubt from the very 
wording of the agreement. There will then be no room for presumptive 
construction. 

Thus, the importance of the issue: partnership yes, or no, is obvious. If 
yes, then the government must be considered to have accepted implicitly 
the restrictive obligation in question. If no, no such obligation can be 
construed, unless it is clearly laid down by the terms of the agreement itself. 
Silence in the one case will be in favor of the defendant, in the other case in 
favor of the plaintiff. 

In the opinion of the Board, it has not been shown that the Traffic Agree- 
ment constituted, either according to American or to Chinese law, a relation 
of partnership or of joint adventure between the parties concerned. Nor is 
their agreement of a nature analogous to this kind of contract; although there 
may be certain similarities, such as activities organized in common and 
revenues earned in common. 

The legal position established through the Traffic Agreement between the 
two parties is the following: it is an arrangement, agreed upon between 
them, for a period of ten years, in order to establish and to regulate satis- 
factory connections between their respective radio-telegraph centres, which 
could not serve their purpose unless those connections are properly provided 
for. This position has been distinctly described by the preamble of the 
agreement, which is quoted above under No. I. 

The parties in the present case cannot be held, in making their agreement, 
to have acted with the intention to start a common enterprise with the object 
of making profits together (the animus contrahendae societatis), which is 
essential to the contract of partnership. This can certainly not be assumed 
to have been the attitude of the Chinese Government. In making useful 
provisions for the working of a radio-telegraphic circuit between its territory 
and another country, the government envisages the establishment of a public 
service, in order to promote the interests of its people, to encourage their 
international communications (business relations and personal relations), 
and to make them enjoy the advantages of modern scientific development in 
this field. It makes no difference that the government will desire to make 
such a service pay, cover the expenses and, if possible, yield surplus ad- 
vantages. The Radio Corporation on their part will of course look upon the 
enterprise as a business interest. But in dealing with a government, they 
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will be fully aware that the other party is acting from a more general point 
of view. It might well be that both parties might consider that their 
objects could be attained in the most satisfactory manner by concluding a 
contract of partnership or joint adventure. They would then make this 
quite clear, beyond reasonable doubt. If a party, like the Radio Corpora- 
tion, wants to establish with the government the entire complex of obligations 
and rights included in the technical contract of partnership or joint adven- 
ture, they will have to see that this relation is clearly established, excluding 
every reasonable doubt on the subject. Otherwise, the government has 
only to be assumed to have entered into the rights and duties definitely 
established, and which it has judged advantageous to the general interests 
of which it is in charge. It will be bound, of course, by the obligations 
which it is thereby duly accepting; a side of the question dealt with in detail 
in No. VIII. 

It may be recalled that in Chinese law as well as in American terminology 
the term agreement seems to convey the notion of a less rigid, less concise and 
less technical legal structure than is indicated by the termcontract. ‘Agree- 
ment is in some respects a wider term than contract.’”’ The Chinese Civil 
Code (Translation in English by Ching-lin Hsia d.o.) in its Art. 972 mentions 
an “agreement” to marry, establishing legal obligations in a less definite way. 
In the present case, the parties have adopted, to describe the nature of the 
covenant concluded between them, the word “agreement” (Heading, 
Preamble, Arts. 11, 12, 13, 14)—the word “contract” occurs only once, in 
Art.10. This confirms the view that the present ‘“Traffic Agreement” does 
not implicitly comprise the obligations implied in such a specific contract of 
civil law as the contract of partnership. 

The use of the term ‘commercial’ such as “commercial purposes,’’ in 
paragraphs 2, 3, and the preamble, to which the plaintiff has called attention, 
does not seem to have a conclusive bearing on this side of the question. 

VII. It must now be ascertained whether any of the separate paragraphs 
or stipulations contained in the ‘Traffic Agreement,”’ have placed upon the 
Chinese Government a restrictive obligation, as alleged by the plaintiff, 
particularly paragraphs 3, 8 and 11. 

In the view of the Board: 

Par. 3 has established for the Radio Corporation a privileged position with 
regard to other possible circuits; 

Par. 8 has imposed upon the Chinese Government obligations of efficient 
codperation with the Radio Corporation; 

Par. 11, whilst admitting the possibility of radio agreements with other 
nationalities, has at the same time confirmed the privileged position of the 
Radio Corporation. 

None of the said paragraphs goes further in the sense of establishing exclu- 
sive obligations. 

The text, to be considered in the first place as a basis for the claim of the 
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Radio Corporation, is par. 8 of its Traffic Agreement concluded with the 
Chinese Government. 

This paragraph reads as follows: “Generally each party hereto shall co- 
operate with the other to secure the successful and remunerative working of the 
jointly operated circuit or circuits.” 

In the view of the plaintiff, this stipulation obliges both parties to refrain 
from doing anything which would or might prejudice the success or the 
revenues of the jointly operated service. The establishment and operation 
of an exactly parallel enterprise with a third party must, in the plaintiff’s 
view, be absolutely incompatible with such an undertaking; and the working 
of the Mackay circuit will necessarily prejudice the success and financial 
results of the R. C. A. circuit. Traffic will be diverted; codperation between 
R. C. A. and China will become more difficult; the Mackay Company will 
profit by the use of equipment, inventions, experience and training supplied 
by the Radio Corporation; and China, in pledging itself to codperate with 
Mackay, will not extend to the development of the R. C. A. circuit every 
effort which it could make. 

According to the defendant, the rule of par. 8 relates to the technical 
operation of the circuit only, and does not impose general obligations on the 
parties. This is concluded from the very location of par. 8, in the midst of 
other clauses relating to the manner of operating the circuit. 

In the opinion of the Board, the paragraph has a broader and more general 
meaning, creating to a considerable extent a general duty of correct collabo- 
ration between defendant and plaintiff. The Board agrees that the working 
of the Mackay circuit will to a certain degree take away revenues from the 
R. C. A. circuit and be thereby a cause of prejudice to its results; and it 
certainly agrees that by accepting par. 8 in its agreement with R. C. A., the 
Chinese Government has accepted towards the Radio Corporation unmis- 
takable obligations and liabilities, which should not lightly be fettered. 
The Board is not satisfied, however, that these obligations go as far as to 
place upon the Chinese Government the limitative restriction which is 
claimed by the plaintiff. 

The establishment of such a limitative restriction does not follow from the 
wording of the present article. ‘Successful and remunerative working of the 
R. C. A.” is not fatally doomed by the working, as such, of the Mackay 
circuit on parallel lines. The plaintiff itself has not maintained before the 
Board that, by the establishment of the Mackay circuit, the success of the 
R. C. A. circuit has been excluded. The Radio Corporation circuit has not 
thereby become a failure and a loss. If that should be the case, or even if it 
should seriously threaten, the Chinese Government’s relations with the 
Mackay Company would certainly, by the force of the agreement with the 
Radio Corporation, have to come up for reconsideration. It could not carry 
on its codperation in the Mackay circuit as if nothing had happened. It 
certainly must contribute loyally to the proper working and to the success of 
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the R. C. A. circuit. As long as this is secured, however, the defendant is 
not, by the terms of par. 8, compelled to refrain from every action with re- 
gard to the continuation of a circuit like the Mackay circuit. The Board 
must again emphasize that, in order to create such a limitation, the obliga- 
tion placed upon the defendant government should have been more ex- 
plicitly stringent than the plaintiff has established. The conclusion, as 
explained above under No. IV, must be repeated: that the government 
can only be deemed to have undertaken such a restrictive obligation if 
the existence of such obligation is proved distinctly and beyond reasonable 
doubt. 

The use of the word ‘‘secure”’ also, to which the plaintiff has called atten- 
tion, does not seem conclusive in this respect. 

The wording of par. 8 might have established such a limitative obligation, 
if it were more categoric. It is interesting to note that in par. 8 of the blank 
draft for traffic agreements used by the plaintiff in opening negotiations with 
possible parties,—copy of which form was handed in by it to the Board at 
its session of April 12, 1935,—par. 8 is worded somewhat differently, namely, 
as follows: “the parties agree to codperate and to use their best endeavors to 
procure and develop the maximum volume of traffic to be handled over the 
circuit or circuits maintained pursuant to this agreement.”’ Without having 
to pronounce itself as to the possible legal effects of a clause so drafted, the 
Board has found here another indication that the Traffic Agreement with the 
Chinese Government has not, by its par. 8, placed upon this government with 
sufficient and express indication an obligation with the maximum of restric- 
tion, involving the consequences claimed by the plaintiff. 

The same has to be said of par. 3, which it is alleged must be read in the 
light of par. 8 (Brief of the Radio Corporation, pp. 29 and 30). 

Par. 3 runs as follows: 


The Council (the Chinese Government) shall transmit every message 
within its control destined to the United States of America or intended for 
transit through the United States unless routed otherwise by sender; pro- 
vided, however, that the Corporation (R. C. A.) maintains their central 
control office already established in San Francisco, in a situation at least as 
convenient as similar offices of competing cable companies, and further 
provided that the Corporation shall reserve the operation of the said station 
exclusively for commercial purposes. 


In the view of the plaintiff, this paragraph must be interpreted in the same 
sense that the Chinese Government must send over the circuit, operated 
jointly with R. C. A., every telegram which, under the International Tele- 
graph Regulation, it could properly send over the said circuit. The words 
“unless routed otherwise by sender” leave a liberty to the sender to choose 
other routes. They do not, says the plaintiff, grant any freedom of action 
to the Chinese Government to take part in the establishment of other cir- 
cuits. The sender could only choose another route which is already in exist- 
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ence. By establishing, jointly with the Mackay Company, a circuit 
non-existent at the time of conclusion of its agreement with R. C. A., the 
Chinese Government itself created means of violating that agreement. In 
the view of the plaintiff, only this interpretation would be in harmony with 
the text of par. 8 of the agreement. 

In the view of the Board, par. 3 should be construed as establishing for 
the Radio Corporation a privileged position, in so far that it shall be given 
all the radio traffic which is not being routed otherwise. The natural mean- 
ing does not go further. In this way, par. 3 has made the R. C. A. circuit 
the main direct radio-telegraph circuit between China and the United States. 
This position should be respected in every respect by China, and the Board 
proposes to deal with that matter in detail. 

The paragraph does not deal with the establishment of new lines or new 
radio connections. It does not exclude the establishment of other telegraph 
connections; nor can it be so construed as to exclude them implicitly. It 
presupposes the possible existence of other telegraph routes and of competing 
telegraph connections. The plaintiff, in its reply brief, has admitted the 
possibility for China to grant concessions for the establishment of other 
radio circuits. The paragraph cannot be understood as meaning that China 
is forbidden to take a more direct part in the establishment of new radio 
connections, subject, of course, to its duty to recognize the privileged posi- 
tion of R. C. A., as stipulated in the paragraph. 

Here again, if the text of the agreement should have the legal effect of 
prohibiting China from taking any such action, this could and should have 
been more definitely expressed. The Board cannot agree that the words 
“unless routed otherwise by sender,” are in this respect totally indifferent. 
These words distinctly refer to the possible existence of other telegraphic 
connections, radio circuits not excepted. They do not grant to China the 
liberty of taking an active part in the establishment of such circuits. Nor 
does the paragraph take any such liberty away. 

The Traffic Agreement concluded by the Radio Corporation with the 
Administration of Posts and Telegraphs of Czechoslovakia (November 10, 
1928), communicated to the Board, has on this point a somewhat different 
wording. It says (par. 2) that ‘the Administration shall transmit ezclu- 
sively over the said circuit every message within its control.”” The word 
“exclusively” is here inserted. The Board has not had to go into the con- 
struction of that traffic agreement. The parties in the present case do not 
seem to have attached importance to the absence of the term exclusive in 
the case of China. Nevertheless, its absence constitutes an interesting 
difference between the Chinese and the Czechoslovakian case; a difference 
which might even lead to a more restrictive construction of the Czecho- 
slovakian Traffic Agreement than of the Chinese one. 

At any rate the wording of the latter, now under consideration, does not 
lead the Board to find such an exclusive bearing sufficiently expressed. 
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The third particular paragraph which the plaintiff has invoked is par. 11, 
which reads as follows: 

Either contracting party hereto is free to make any other traffic agreement 
with any other nation or nations for radio communication, provided that 
paragraphs two (2) and three (3) of this agreement are observed. 

According to this paragraph, says the plaintiff, both parties are free to 
conclude other traffic agreements with other countries. Qui de uno dicit, 
de altero negat. It follows that the Chinese Government may not conclude 
an agreement with any partner belonging to the same country, other than the 
Radio Corporation. 

The defendant, on the contrary, concludes that Art. 11 has obviously con- 
firmed the liberty for China to make new radio agreements with any juridical 
person engaged in the radio-telegraph business, provided only that the pro- 
vision of par. 3 of the R. C. A. contract should always be observed. As the 
defendant thinks, moreover, that by the performance of the traffic agree- 
ment with Mackay, par. 3 has in no way been violated, par. 11 would cate- 
gorically establish China’s right to establish a circuit with Mackay. 

In the opinion of the Board, par. 11 cannot be quoted by either party in 
favor of its argument. The paragraph does not deal in one way or another 
with the question of a restrictive obligation put upon the Chinese Govern- 
ment in favor of the Radio Corporation circuit. It is intended to reserve 
China’s (and the other party’s) liberty to conclude traffic agreements with 
other nations; ‘‘other nations” in this context meaning ‘‘parties belonging 
to another nationality,” it being indifferent whether they should be private 
or governmental organizations. The idea is that China, in the system of 
its radio-communications, shall not be considered as being linked exclusively 
to one particular, national influence, the nationality of the Radio Corpora- 
tion. From a political point of view, such national influence might be the re- 
sult of relations with powerful private organizations, as well as with govern- 
ments. 

Par. 11 is a clause inserted evidently in view of China’s desire to express 
fidelity to the international principle of the “open door.” Both parties 
have adhered to it. Par. 3 (and 2) were repeated for the sake of complete- 
hess in order to avoid misinterpretation and of maintaining the preferential 
principle mentioned above in favor of the Radio Corporation. 

The paragraph has no bearing upon China’s relations with parties belong- 
ing to the same nationality. It leaves that question open. It would not 
be in accordance with the generally recognized rules of interpretation and 
construction of contracts, to derive from the paragraph any conclusion, re- 
strictive or liberative, in this respect. If any construction should be derived 
from it, it must be that the restrictive tenor of paragraphs 3 and 8, as sus- 
tained by the plaintiff, cannot easily be admitted. Par. 11 seems to assume 
the possibility, in general, that China may conclude other traffic agreements 
for radio communication with other parties,—a possibility which, according 
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to the plaintiff’s interpretation of pars. 8 and 3, would be excluded by virtue 
of those paragraphs. 

No other provisions have been found in the text of the agreement which 
offer special ground for consideration with regard to the problem before the 
Board. Sometimes a wording seems rather to strengthen the view that a 
limitative restriction has been envisaged. There are paragraph 6: (“the 
radio service’) and part of the preamble (‘‘a radio station in Shanghai 
suitable for commercial communications with the station or stations of the 
R. C. A.’’). Sometimes, however, the possibility of a competing service is 
clearly admitted (paragraphs 2, 3 and 5). 

On the whole, it seems that at the moment of the conclusion of the Traffic 
Agreement the parties considered the R. C. A. circuit as being practically 
the only circuit through which direct radio connections would be maintained 
between China and the U.S. A. The Radio Corporation reckoned with this 
state of affairs and hoped for its continuation. This is, however, a different 
thing from the legal, contractual fixation of such a special position. In order 
to impose such a position upon the Chinese Government, prohibiting direct 
coéperation with Mackay, and causing the conclusion and operation of an 
agreement such as the Mackay agreement to be a violation of the agreement 
with the Radio Corporation, other terms should have been chosen. 

VIII. The Traffic Agreement with the Radio Corporation, as it is worded, 
has not left to the defendant government a complete liberty of action in its 
dealings with the Mackay Company. It has to observe in those dealings the 
positive limitations which it has unmistakably undertaken vis-d-vis the 
Radio Corporation by the acceptance of the Traffic Agreement; and in order 
to make such limitations effective, instruct its personnel accordingly with 
all due precision. 

In the view of the Board, the parties have in the present litigation con- 
fined the object submitted for its decision to two questions of principle: 
“Whether according to the terms of the Radio Traffic Agreement of No- 
vember 10, 1928, a violation of this agreement is to be found (a) in the con- 
clusion of the Mackay Traffic Agreement of 1933, (b) in the establishment, 
as such, of the Mackay circuit,’’ concentrating on either side their pleading 
entirely on those legal aspects of the case apart from any questions of moral 
obligation, or of practical performance. Such questions of practical detail 
and of a technical nature, concerning the practical operation of the radio 
circuits, the avoidance of possible interference a.o. have only been inci- 
dentally dealt with in the course of the pleadings, in transitu, without such 
complete and adequate discussion as would have been necessary if they were 
submitted for a decision. The present finding must therefore leave those 
questions open. Under this reservation, the Board has desired to dwell 
also on this part of the interpretation of the agreement at length, in order to 
complete the argumentation and eventually to serve as a guidance for the 
parties concerned. 
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As has already been pointed out, the Chinese Government, through the 
conclusion of its Traffic Agreement with the Radio Corporation, has agreed 
to let the R. C. A. circuit be the main direct circuit between China and the 
United States, enjoying a routing privilege, and as such a preferential treat- 
ment. Agreements concluded with other parties after the conclusion of the 
agreement with the Radio Corporation cannot alter this position. Certain 
activities, for instance, foreseen by the Radio Traffic Agreement with 
Mackay of June 27, 1932, before it had been amended by the additional 
agreement of April 7, 1933, would not have been in conformity with the 
Traffic Agreement with the Radio Corporation of November 10, 1928. 

Having promised to transmit over the R. C. A. circuit the total bulk of 
the unrouted traffic, and, of course, also the traffic routed for R. C. A., it 
would be against the spirit of the agreement if the Chinese Government 
were to participate directly or indirectly in any canvassing activity for the 
second wireless circuit, which would obviously be to the detriment of the 
R. C. A. circuit and to the advantage of the Mackay circuit. Such can- 
vassing, like that for the cable routes, must be left to the interested company. 
The Chinese Government would not be free to make, or assist in any prop- 
aganda, directly or indirectly, for the Mackay circuit. It could not di- 
rectly or indirectly solicit, or assist in soliciting, traffic for that circuit. It 
could not take part in, or permit, any measures aiming at a routing of 
telegrams to the detriment of the direct R. C. A. route. 

The technical and practical arrangements concerning the operation of 
the radio circuits on the part of the Chinese Government should be such as 
not to impair in any way the competing power of the R. C. A. circuit. In 
its operation of the Mackay circuit, the Chinese Government could not 
take or permit any measures which would be intended to hinder the R. C. A. 
circuit from being successful or remunerative. Over other routes than 
R. C. A., only those telegrams may be transmitted which have been dis- 
tinctly marked for those routes by sender. In the service of accepting, 
collecting and delivering traffic to the R. C. A. circuit by the personnel of 
the Chinese Administration, confusion with the accepting, collecting or 
delivering of traffic to the Mackay circuit should be carefully avoided. 

The continuous flow of traffic of any classification over the R. C. A. 
circuit may not be interrupted, delayed or hindered in consequence of 
the manner of the operation of the Mackay circuit by the Chinese 
Government. 

The transmitting and receiving stations, terminal apparatus, and the 
operating staff, used for the operation of the R. C. A. route, may not be used 
by the Chinese Government for the operation of the competing route, if the 
efficiency and competing power of the R. C. A. circuit is prejudiced thereby, 
or if the operation of the R. C. A. circuit is thereby delayed or hindered. 
The Board has carefully considered in how far it will be possible for the Chi- 
nese Government to comply with this condition, if the traffic for the Mackay 
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circuit is being handled over the same installation and its operating equip- 
ment, which also serves the R. C. A. traffic. In view of the facts referred 
to in the course of the proceedings, the Board does not think this possible. 
Modern international radio-telegraphic traffic requires punctuality and 
rapidity to such an extent that the delays necessarily caused by the opera- 
tion of two circuits over the same installation will be detrimental to the re- 
sults. Waiting time for the messages to be delivered through one of the 
circuits will be practically unavoidable, if at the same time messages are 
being transmitted by the other circuit. Every change of transmission 
from one receiving station to another means additional loss of time. At- 
mospheric disturbances and fadings, the necessity to change waves, and 
other technical eventualities will to a much larger extent cause loss of time, 
if one installation is used for the operation of two circuits. 

The Board has, therefore, come to the conclusion that, in order to pre- 
vent the prompt communication with the R. C. A. counter-station from 
suffering through this twofold use, and its competing power from being 
impaired, the two services should be operated by the Chinese Govern- 
ment separately, by means of separate, properly equipped and staffed 
installations. 

It should also under all circumstances be avoided that essential operating 
data and technical information, supplied by the Radio Corporation to the 
Chinese Administration, for the operation of the R. C. A. circuit, are made 
available for or used in the operation of the Mackay circuit. 


FOR THESE REASONS, THE BOARD OF ARBITRATION DECIDES: 


I. The answer to the questions, as submitted, whether the conclusion with 
the Mackay Radio and Telegraph Company (California) of the Radio 
Traffic Agreement of June 27, 1932, such as it has been finally shaped by the 
supplemental agreement of April 7, 1933, and the fact, as such, of establish- 
ing jointly with the Mackay Radio and Telegraph Company (California) 
a direct radio circuit between China and the United States of America, 
which has been in operation since May 17, 1933, constitute on the part of the 
defendant government violations of the Traffic Agreement concluded by it 
on November 10, 1928, with the Radio Corporation of America,—is in the 
negative; 

II. The demands, made by the plaintiff under No. 2 of its conclusions, 
do not come up for consideration; 

III. With regard to any other question, concerning the defendant gov- 
ernment’s practical observance of its positive obligations established by the 
Radio Corporation Traffic Agreement, the Board’s recommendations to the 
parties concerned have been formulated under Heading VIII of the above 
finding. Such questions have not been specifically discussed and brought 
before the Board for a decision. They may, if they should arise, be subse- 
quently submitted for arbitration by either party, if desired; 
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IV. It is equitable that the costs incident to the arbitration shall be 
apportioned between both parties in equal parts. 
The Hague, April 13, 1935. 


HAMEL 
A. HuBERT 
FURRER 


BOOK REVIEWS AND NOTES * 


Neutrality. Its History, Economics and Law. 4 Vols. New York: Colum- 

bia University Press; London: Oxford University Press, 1936. 

Vol. II. The Napoleonic Period. By Walter A. Phillips and Arthur H. 
Reede. pp. xii, 339. Index. $3.75. 

Vol. III. The World War Period. By Edgar G. Turlington. pp. xx, 
267. Index. $3.75. 

Vol. IV. Today and Tomorrow. By Philip C. Jessup. pp. x, 237. 
Index. $2.75. 


The first volume of this valuable series of studies prepared under the 
auspices of the Columbia University Council for Research in the Social Sci- 
ences was reviewed in the preceding number of the JouRNAL.! It deals with 
the origin of the concept of neutrality in the fifteenth century and its de- 
velopment throughout the succeeding centuries, to the outbreak of the 
French Revolutionary Wars. The second volume continues the subject 
through the Napoleonic period. It is divided into two parts: Part I, by Pro- 
fessor Phillips, deals in the main with neutral commerce during the Revolu- 
tionary and Napoleonic Wars; Part II, by Professor Reede, discusses the ef- 
fects of those wars upon neutral commerce and industry. The authors 
point out that none of the countries, whether in America or Europe, which 
desired to remain neutral during the wars of this period were able to do so 
throughout the entire period. Of these, the United States came nearest to 
achieving this object, although it was on the verge of war with England in 
1794, was virtually at war with France in 1798-1799, and became involved in 
war with England in 1812. Denmark, Sweden, Prussia, the Hanse cities and 
Russia were able to keep out of the war for varying periods of time, but all of 
them sooner or later were drawn in on one side or the other, while some of 
them fought at different times on both sides. Professor Phillips remarks 
that the contention of both sides during these wars was that there ought to be 
no neutrals and sometimes even that there were none, since belligerents re- 
garded it as a breach of neutrality to carry supplies of any kind to the enemy. 
As to the réle of international law during this period, ‘it can hardly be said 
that it had any effective existence at the time of the outbreak of the Revolu- 
tionary Wars,’’ if it is the consent of nations which gives validity to the law. 
Napoleon, after he became master of the Continent, ‘“‘was a law unto himself 
and his Continental System was conceived with no regard for neutral or any 
other rights.” The application of the existing rules governing the conduct of 
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belligerents, as they had been laid down by the old jurists, was determined, 
not by legal principles, but by the exigencies of warfare under changed condi- 
tions. Professor Phillips discusses in turn the character and réle of the Brit- 
ish and French navies, the controversies between the United States and 
Great Britain and between the United States and France, French decrees and 
British reprisals, the Jay Treaty and its consequences, the American ‘‘war”’ 
of 1798-1799 with France, the trials of the Northern neutrals, the League of 
Armed Neutrality, the War of 1812 between the United States and Great 
Britain, Napoleon’s Continental System, and Jefferson’s embargo and the 
Non-Intercourse Act. The embargo he thinks was a poor substitute for war 
and tended to prove the futility of economic boycotts as instruments of 
coercion. 

Professor Reede’s part of the study is directed more especially to answering 
the question what were the effects, both beneficial and unfavorable, of the 
measures of the belligerents upon neutral commerce during these wars. To 
what extent, if any, he asks, was the statement of Sir William Scott in the 
case of the Immanuel, to the effect that the losses of neutrals caused by bel- 
ligerent measures were more than offset by their increased trade, justified by 
the facts? By means of careful researches the author has been able to make 
available much valuable information concerning the number of neutral ves- 
sels captured and condemned by British and French prize courts, the volume 
of trade between belligerent and neutral countries during this period and 
the effect of the war on this trade and on industry, and other information 
on the basis of which he has attempted to assess the losses and gains of neu- 
trals. His conclusion is that in all the neutral countries except Sweden the 
existence of the war was accompanied by “‘considerable increases in trade’”’— 
in many cases amounting to several hundred per cent. Likewise, such evi- 
dence as there is coming down from contemporary sources, indicates that the 
industries particularly affected by war (shipping, shipbuilding, the grain 
trade and lumber trade) enjoyed ‘‘notable increases in profits,”’ although he 
feels bound to discount somewhat this evidence. Some of the German ports 
became prosperous while others were ruined by the Continental System. 
Norway experienced a large increase of trade and suffered less than most 
neutral States from the depredations of belligerent cruisers. Denmark like- 
wise benefited from an increase of trade but she also suffered losses, having 
been, next to the United States, the chief sufferer from belligerent measures. 
The author estimates that not less than two thousand American merchant- 
men were seized by British cruisers and that French cruisers must have 
seized about half that number. Although there was an enormous increase in 
the export trade of the United States between 1792 and 1807, there was a 
considerable falling off during the remaining years of American neutrality 
(see the statistical table on p. 226). Taking the wars of this period as a 
whole, the author appears to believe that, great as the losses of the United 
States were, they were more than offset by the profits earned from the in- 
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creased trade to which the wars gave rise (p. 241). It is well to remember 
facts like these when we are told, as we sometimes are, that the lot of neutrals 
is hardly less onerous than that of belligerents. 


Volume III by Mr. Turlington, covering the World War period, is a con- 
cise and otherwise excellent study of belligerent measures affecting neutral 
trade during the greatest of all wars of modern times. Ina sense, it is a con- 
tinuation of the preceding volume dealing with the same problems as those to 
which the Revolutionary and Napoleonic Wars gave rise, and, like that vol- 
ume, it attempts to assess the losses and gains which neutral States experi- 
enced. The conditions under which the Napoleonic and World Wars were 
fought, separated as they were by a century of time, were widely different— 
and the changed conditions were frequently invoked by belligerents in 
1914-1918 to justify departures from rules which were regarded as estab- 
lished in the Napoleonic era—but there were striking similarities between the 
problems which both belligerents and neutrals had to face during both wars. 
At the outset, Mr. Turlington analyzes and compares the policies which the 
belligerents on both sides adopted in respect to the treatment of contraband. 
He presents much valuable information obtained as a result of careful and 
extensive research concerning the number of neutral vessels seized, taken by 
captors into their home ports and detained for further examination, con- 
demned or released in execution of contraband measures, the nature and 
value of their cargoes, estimates of losses resulting from detentions, etc. On 
the basis of this information he estimates the losses and damages which neu- 
trals suffered during the World War in consequence of contraband measures 
as follows: 


Loss of vessels condemned by prize courts. $180,000,000 
Damage through detention of vessels for prize court proceedings.......... 50,000,000 
Damage through detention of vessels not held for prize court proceedings. . 30,000,000 
Loss of cargo condemned by prize courts... 85,000,000 
Damage through detention of cargo not condemned..................... 5,000,000 


He then analyzes the blockade measures resorted to by the various belliger- 
ents and attempts in like manner to estimate the losses suffered by neutrals 
in consequence of those measures. Leaving aside the losses caused by the 
minor blockades of the “traditional’”’ type, of Montenegro, Kiauchau and 
other important areas in Africa and Asia, which are difficult to estimate and 
which were relatively speaking probably not very large, he passes to a con- 
sideration of the losses caused by submarines and mines in the British and 
German war zones and military areas, which were employed to accomplish 
somewhat the same purposes asa blockade. Here statistics are given to show 
the number of vessels sunk in these areas by mines and submarines, their 
tonnage and their probable value. A similar study is made of the losses re- 
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sulting from seizures, detentions and sinkings caused by the Allied “block- 
ade” of Germany. Summarizing, he estimates these losses as follows: 


No. of 
Vessels Tonnage Value 
Condemned for violation of blockades of 
325 393,848 110,178,959 
Sunk by submarines in war zones ....... 1,483 1,816,336 467,477,870 


By far the greatest sufferer was Norway, her losses being larger than all the 
other nations combined. In fact, more than half of the losses on account of 
mine sinking fell upon her merchant marine, as did about two-thirds of those 
resulting from submarine sinkings. Likewise, of the total cargo losses (esti- 
mated at $140,000,000), more than half was borne by her. 

Mr. Turlington then proceeds to analyze the losses sustained by neutrals 
as a result of interferences by belligerents in the exercise of “sovereign” 
rights, such as the refusal of bunker coal to ‘‘unfriendly’”’ neutral vessels, 
embargoes on exports, prohibitions on trade or commercial dealings with the 
enemy or with neutral persons suspected of trading with the enemy (the so- 
called “black list’’ measures), requisition of neutral vessels, etc. Here he ad- 
mits that the calculation of the losses cannot be made with any approach to 
accuracy. Nevertheless, he thinks it can be stated with confidence that 
when these forms of interference with the trade of neutrals were brought to 
their maximum effectiveness by the entrance of the United States into the 
war on the side of the Allies they had the total effect, in connection with the 
maritime measures of both belligerents, of leaving neutrals at the mercy of 
the belligerents. Altogether these forms of interference were ‘far more 
prejudicial to the economic life of the neutrals in the World War than were all 
other forms of belligerent interference.” 

After evaluating the losses and damages, he turns to the other side of the 
picture and endeavors to estimate the offsets, compensations and mitiga- 
tions. Here he finds that, at least for some portions of the neutral popula- 
tions, there were “abundant compensations for the loss of the freedom of the 
seas.”” At the outset, most neutral governments set up war risk insurance 
organizations which not only encouraged a resumption of navigation but 
eventually earned large profits. While the losses resulting from the sinking 
of vessels were huge, they were borne by the insurance organizations rather 
than by the owners. In spite of the restrictions which contraband and 
blockade measures placed upon neutral trade, the losses suffered by most 
neutral nations were more than offset by the profits from increased exports. 
This was probably the case with Sweden, Norway, Denmark, the Nether- 
lands, and especially the United States, whose profits from the sales of arms, 
munitions and essential war supplies were enormous. One lesson which neu- 
trals learned from the experience of the World War was that the extent to 
which they were able to continue their normal economic life during the war 
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depended on the degree to which they were economically self-sufficient or to 
which they possessed resources which were useful to the contending bel- 
ligerents. They learned also that legal or moral arguments are available in 
abundance to belligerents on both sides to justify disregard of the interests of 
those who do not choose to join in the war. 


In the fourth and last volume of the series Professor Jessup sums up the 
practice of the four centuries of experience as recorded in the three earlier 
volumes, indicates the lines of development in respect to neutrality and then 
draws certain conclusions as to the present state of the law and the outlook 
for the future. Adverting to the réle of neutrality, he observes that its 
primary objective should be to enable States which desire to do so to keep 
out of war. As a means of achieving this object the neutrality policy 
adopted should be one which will contribute to the prevention of the out- 
break of war or the limitation of its area and duration if war itself cannot be 
prevented. In the sense of being a condition of those who remain at peace 
while others are fighting, the problem of neutrality is as old as war itself. 
In the more technical sense of being a legal status involving the existence of 
certain rights and duties, the idea of neutrality hardly antedates the seven- 
teenth century. It was only then that it “began to take on its modern garb 
as one of the handmaidens of the law of nations.” He points out, quite 
correctly, that the World War did not raise any fundamentally new prob- 
lems; it merely raised questions of how the rules of international law should 
be interpreted and applied to old problems under new and sometimes novel 
conditions. One of the difficult and most fiercely controverted questions 
was to what extent if any was it permissible for a belligerent to invoke new 
and changed conditions as a justification of departures from old rules which 
had originated and been applied under wholly different conditions. 

As the author points out, the World War put a severe strain upon the 
sacrosanct principle of pacta sunt servanda, for when States found themselves 
fighting, or believed they were, for their very existence with their backs to 
the wall, they preferred life to consistency in the matter of treaty faith. 
The lawyers with much learning endeavored of course to justify the non- 
observance of treaty obligations under such circumstances. As Sir Edward 
Grey put it: ‘The Navy acted and the Foreign office had to find the argu- 
ment to support the action.”” While history shows that hard pressed bellig- 
erents always violate neutral rights, nevertheless ‘‘international law in time 
of war is not as useless as some people suppose.” 

Regarding the character of the law of neutrality, Professor Jessup remarks 
that nothing could be more fallacious than the attempt to test the applica- 
tion of any of its rules by principles of logic. Since they are the results of 
compromise and of experience, logic has in fact found little place in their 
development and cannot properly be relied upon in their application. Neu- 
trality itself is only a euphemism for economic war; it is a struggle which is 
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““waged’’ no less than war witharms. Neutrals seldom failtotake advantage 
of the opportunity to which war gives rise to exploit the economic situation in 
which belligerents find themselves and to increase their profits by supplying 
them with the essential commodities which they must have in order to carry 
on war. Subterfuges, disguises, evasions of their legal obligations are often 
quite as much a part of the game which they play in order to get something 
from the burning as is similar conduct on the part of belligerents themselves. 
While Mr. Jessup does not emphasize this aspect of the question, his study 
and those of his collaborators show that in many cases the losses of neutrals 
are more than offset by the profits which they earn out of wars carried on by 
their fellow members of the society of nations. He admits, for example, 
the correctness of the statement:of Ambassador Spring-Rice on November 21, 
1915, that the United States had been saved by the war and by the British 
demand for American supplies from a “great economic crisis’’ (p. 54). 

Discussing the question as to whether neutrality has ceased to exist under 
the international system created by the Covenant of the League of Nations 
and the Pact of Paris, that is, whether the parties to these instruments may 
rightfully refuse to take part against a belligerent who is engaged in waging 
a war in violation of its engagements as a party to one or the other, he returns 
a negative answer, although he admits that these pacts must necessarily in 
the future greatly affect the neutrality policy of States, whether parties or 
not. For the United States, a party to the Pact of Paris, it must always 
remain a major question of policy whether it will take sides in such a war or 
whether it will maintain an attitude of neutrality ‘which is still a living 
institution.” If it chooses to adopt the latter course, it will be free to do so 
without violating its legal obligations as a party to the Pact. He points out 
that the view that the United States should, under the circumstances men- 
tioned above, abandon its neutrality, strangely enough is supported by two 
almost violently opposed sections of American public opinion: those who 
favor the full participation of the United States in codperative international 
action and also by those who favor a policy of isolation. 

The American neutrality resolution of 1935 he characterizes as ‘‘a hodge- 
podge of ideas scrambled together in the legislative frying pan in the closing 
days of a hot summer session in Washington.” The embargo which it re- 
quires, limited as it is to arms, ammunition and implements of war, would 
not, he thinks, in a major war in which Great Britain or some other great 
sea Power were engaged, “scratch the surface of the problem.”” The prohi- 
bition on American citizens travelling on belligerent vessels except at their 
own risk is a “feeble and ineffective gesture.”’ 

The resolution of 1936, while containing some improvements upon that of 
1935, does not solve the problem, since it makes no provision for any kind of 
codperation—not even consultation—on the part of the United States in a 
system of collective security. Nor does it afford any guarantee that the 
United States will not be drawn into war, so long as it reserves any rights of 
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trade at all for American citizens with belligerent countries. The popular 
belief therefore that neutrality is an effective safeguard against war must be 
put down asa fallacy. Neutrality offers no guarantee that the nation which 
adopts such a policy will not be drawn into war unless it involves absolute 
isolation, in which case the losses might be greater than the advantages. 
It should be the policy of the United States to participate as a codperating 
partner in a collective system of security; the whole trend of international 
relations at least since the seventeenth century has been in this direction. 
In this connection Professor Jessup calls attention to the fact that the Argen- 
tine Anti-War Pact of 1933, to which the United States is a party, pledges 
the signatories to ‘adopt in their character as neutrals a common and 
solidary attitude.”’ This is a pledge at least of consultation and probably 
more, and if observed it might enable neutrals to defend more effectively their 
rights and even to avoid being drawn eventually into war. But his sugges- 
tion that in pursuance of such a policy the neutral signatories should place 
embargoes ‘equally upon both belligerents” will not meet the approval of 
those who believe that it is immoral to treat both belligerents alike when one 
of them is an aggressor and the other his innocent victim. He emphasizes 
one truth that should never be overlooked, namely, that the United States 
will not be able to keep out of the next general war which comes to Europe, 
if unhappily there should come another, unless it is willing to make sacrifices, 
not necessarily of honor, but of dollars and cents resulting from the abandon- 
ment of trade. In short, peace cannot be had without paying a price for it. 

Finally, as the author points out, the formulation of a sound and effective 
neutrality policy for the United States is far from being a simple and easy 
task. No one who reads these volumes with their penetrating analyses of 
the problem in all its angles and aspects can fail to be impressed by its com- 
plexity. The solution of the problem requires careful and long study, and 
the formulation of the policy to be adopted should be done in the calm at- 
mosphere of peace, before the next great war breaks out; as the author also 
pertinently suggests, the atmosphere of an approaching Presidential cam- 
paign is not a propitious one for discussion of the subject in Congress. 

The four volumes which form the series of studies here reviewed contain 
much valuable material which will prove indispensable to those upon whom 
the task of determining our policy will devolve. Much of it has been made 
available through careful and painstaking research, and it should not be ig- 
nored by our law-makers when they take up again the task of enacting legis- 
lation which shall lay down a definitive neutrality policy for this country. 

JAMES WILFORD GARNER 


The Law of Nations: An Introduction to the International Law of Peace. By 
J. L. Brierly. 2nded. New York and London: Oxford University Press, 
1936. pp. viii, 271. Index. $1.75. 

The first edition of this little book, published in 1928, won the encomiums 
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of reviewers,! and they will not be disappointed in the second edition. 
Many cases, incidents, treaties, and juristic writings of the past seven years 
are woven into the text. The Manchurian incident and the early stages of 
the Ethiopian war are subjected to the author’s usual sane judgment. With 
these cases in mind he writes: ‘“The League’s scheme of settlement has now 
been tested during fifteen difficult years. It has many successes to its credit; 
it has also had some failures, but whenever it has failed, it is practically cer- 
tain that the situation would have been even worse if there had been no 
League” (p. 245). 

The book is intended for the beginning student or the layman, but only a 
mature student of the subject can appreciate the care in statement and skill 
in selection which has gone into it. Without sacrificing clarity, the author 
has succeeded in conveying the exact shade of meaning and all the essential 
qualifications in application of each proposition set forth. Brierly is a master 
both of law and of the English language. 

Among discussions of particular interest first appearing in this edition are 
those dealing with the Stimson doctrine (p. 125) and the General Act of 
Geneva (p. 222), and the extension of international jurisdiction ex aequo et 
bono (p. 225). The author denies that there are gaps in international law, 
and insists that the distinction between justiciable and non-justiciable ques- 
tions is not an objective distinction, but ‘‘merely reminds us . . . that states 
do sometimes regard a decision on the basis of law as a satisfactory method 
for disposing of their dispute, and that sometimes, for whatever reason, good 
or bad, they or at least one of the states concerned does not” (p. 221). He 
rightly emphasizes that Article 16 of the Covenant is only “directed against 
wars of an especially heinous and inexcusable kind” (p. 242). He favors an 
interpretation of Articles 10 and 11 of the Covenant in accord with the prin- 
ciple that no one should be judge in his own case (pp. 230, 232), and takes 
strong issue with W. E. Hall’s broad interpretation of the ‘Right of Self- 
Preservation,” an interpretation which ‘‘would destroy the imperative char- 
acter of any system of law of which they were true” (p. 255). ‘‘Self-defense, 
properly understood,” writes Brierly, “‘is a legal right, and as with other 
legal rights, the question whether a specific state of fact warrants its exercise 
is a legal question. It is not a question on which a state is entitled, in any 
special sense, to be a judge in its own cause... . A state may have to 
decide in the first instance whether or in what measure the occasion calls for 
defensive action. With the individual, under any civilized system of law, 
this initial decision is not final; it may be reviewed later by the law in the 
light of all the relevant circumstances. ‘There is no reason to believe that 
the case is different with a state, except for the possible difficulty, just re- 
ferred to, of procuring the submission of the question to judicial review; and 
fortunately this conclusion does not depend upon a priori argument for the 
practice of states specifically rejects the view that a state need only declare 

1See this JourNAL, Vol. 23 (1929), p. 478. 
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its own action to be defensive for that action to become defensive as a matter 
of law” (pp. 257, 258). 

The outstanding features of the book are its brevity, completeness and 
up-to-dateness. The author has thoroughly integrated the law of the great 
post-war treaties and contemporary practice with the law as it had been 
developing for centuries. He is not disturbed by the inhibitions which seem 
to affect certain American writers and lead them to look upon international 
law as something which stopped growing in 1914 and upon history since 
then as an aberration which will soon be forgotten. The book thus gives full 
attention to the Covenant and the Pact, but it does not deal solely with 
the new developments in international law and procedure based upon these 
instruments. The author also discusses with wisdom the history, sources 
and sanctions of international law, and penetratingly analyzes the concepts 
of status, territorial sovereignty, jurisdiction, protection of aliens, and 
treaties. The careful reader of this little book will have a comprehension of 
the history, philosophy, and present status of international law, more real- 
istic and accurate than he would be likely to get from any other source in an 
equal time. Quincy WRIGHT 


International Law. By L. Oppenheim. Vol. II. Disputes, War and 
Neutrality. 5th Ed. Edited by H. Lauterpacht. New York and 
London: Longmans, Green & Co., 1935. pp. lii, 782. Index. $16.00. 
45s. 

The decade following the appearance of the fourth edition of this widely 
known, standard treatise! was filled with events interesting to students of 
international law. A new edition is fully justified by the unprecedented 
volume of accomplished or attempted international legislation and by the 
additions to the constantly growing literature on international law during 
this period. Moreover, the trend of international relations, especially in 
the last five years, more than justifies the publication of the second volume, 
dealing with the pacific settlement of international disputes and with the 
laws of war and neutrality, in advance of the first volume devoted to the laws 
of peace. So sincere and staunch a supporter of an international society 
governed by law as is Dr. Lauterpacht cannot be suspected of having thought 
of “timely” publication. Yet, by a curious coincidence, this book appeared 
only a few days after the outbreak of the Italo-Ethiopian War. It may well 
be, however, that the editor has rendered a greater service than he knew by 
making available an up-to-date exposition of the laws of war and neutrality. 
For the world has just recently had its dream of a pledged and enforced 
peace shattered, and now witnesses the collapse of the system of collective 
security. 

Like previous editors, Dr. Lauterpacht retains the form and organization 
of Oppenheim’s original work and follows substantially the author’s method 


1 Reviewed in this Journat, Vol. 21 (1927), p. 397. 
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of approach. The most extensive changes have been made in Part I 
(Settlement of State Differences), which in the present edition occupies 167 
pages whereas in the third and fourth editions it occupied only 61 and 109 
pages, respectively. The alteration and expansion of this part is—with one 
important reservation to be noted hereafter—a great improvement. ‘This 
part, especially Chap. I (Amicable Settlement of State Differences), of 
course strongly bears the imprint of the editor’s views so admirably ex- 
pounded in his Function of Law in the International Community2 It is in 
this part also that the only major addition has been made, namely, the in- 
clusion of a whole section devoted to the discussion of the renunciation of 
war. (Chap. III, pp. 147-167.) Apart from this, the editor’s chief en- 
deavor was obviously to bring the treatise up-to-date from the point of view 
of bibliography, annotation and, wherever necessary, the inclusion of recent 
developments in the text. On this score Dr. Lauterpacht’s accomplishment 
satisfies the most exacting demands. The bibliography includes pertinent 
literature published up to the middle of 1935; the annotations have been 
vastly amplified; and when necessary new sections have been inserted or the 
old ones greatly expanded to include recent developments.’ On the other 
hand, several sections have been materially shortened‘ and some matters 
formerly discussed in the text have been relegated to footnotes. Thus the 
size of the volume has not been materially increased despite the inclusion of 
a substantial amount of new material. 

Whether this book can still justifiably bear the name of Oppenheim is, of 
course, another question. As Professor George G. Wilson cogently pointed 
out in his review of the fourth edition,® there is a certain danger involved in 
the repeated editorial process. Although Dr. Lauterpacht takes great care 
to indicate material changes and, in many instances, contents himself with 
registering his dissent from the author’s view in footnotes,’ it seems that 
the fear expressed by Professor Wilson, namely, that another edition may 
necessitate extensive research in order to ascertain the author’s views, is not 
unwarranted. However, once having embarked upon the modification or 
amplification of the author’s views, it may be asked why the editor did not 
feel free to register his opinion concerning the strongly pro-Allied statements 
on violations of the law of war and neutrality during the World War. It 


* Reviewed in this JourNAL, Vol. 28 (1934), p. 197. 

* The new sections were inserted to deal with e.g., the revision of the Statute of the Perma- 
nent Court (§ 25 aca); the Manchurian dispute (§ 52 aa); League sanctions in theory and 
practice (§ 52 f); medical aircraft (§ 122 a); the treatment of wounded and of prisoners of 
war under the Geneva conventions of 1929 (§§ 124 a, 126 a, 126 b, 130 a); aérial bombard- 
ment and noncombatants (§ 214 ea). 

‘E.g., guerilla war (§ 60); causes and ends of war (§§ 63-66); effect of war on merchant- 
men (§ 102 a); contents of armistices (§ 237); neutral men-of-war as asylum (§ 348), ete. 

5 F.g., see §§ 321, 345, 348 a, 364, 365, 376, 408 in the fourth and the present editions. 

6 Supra, note (1). 

"See, e.g., pp. 26, n. 3; 27, n. 1; 729, n. 1. 
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must be admitted that Professor Oppenheim, although a great scholar, did 
not altogether escape the passions and prejudice of war psychology. This 
unfortunately left its mark in many passages of his book sharply criticising 
the conduct of the Central Powers, whereas the behaviour of the Allied 
Powers is passed over in silence or, at best, gently chided. That these views 
of the author were not qualified by Professor McNair in the fourth edition 
is understandable in view of the proximity of the date of publication (1926) 
to the end of the war. But since then much material concerning the con- 
duct of the war has come to light which the editor could have used advan- 
tageously in order to soften the emphasis. 

My only major criticism is directed at the addition of the chapter on the 
renunciation of war. The editor justifies the extended discussion of the 
Kellogg-Briand Pact (and, presumably, also the repeated references to this 
document throughout the treatise) by his belief that it ‘‘constitutes one of 
the two most important international treaties’ (p. 165). This assertion 
would have been challenged by some thoughtful students of international 
law even at the time those lines were written. It is likely that there are 
today many more international lawyers who would not share this belief of 
Dr. Lauterpacht. The conclusion that ‘war cannot now legally, as it could 
be prior to the conclusion of the Pact, be resorted to either as a legal remedy 
or as an instrument for changing the law” (p. 167), is most unfortunate 
coming from a lawyer of such erudition as Dr. Lauterpacht, and, for those 
familiar with Oppenheim’s views, will appear as being singularly out of 
place in a treatise bearing his name. It is, of course, inevitable that the 
somewhat exaggerated importance attributed by the editor to the Peace 
Pact should be reflected in other parts of the book.® From this point of 
view it is regrettable that the publication of this book was not delayed to 
enable the editor to reconsider his views in the light of the events of the last 
eight months. 

Francis DEAK 


The Mexican Claims Commissions, 1923-1934. By A. H. Feller. New 
York: The Macmillan Co., 1935. pp. xxiv, 572. Appendices. Index. 
$7.00. 

This volume is a monograph on the settlement of international claims 
against Mexico under the Conventions of 1923 and later agreements. The 
volume contains an historical chapter reviewing the history of claims of the 
United States and other countries against Mexico since the beginning of the 
latter Republic. Then the volume takes up the negotiation and drafting of 
the Conventions of 1923 between the United States and Mexico, to which a 
summary of the similar conventions of Mexico with other countries is 

§ F.g., see pp. 304, n. 1; 321; 325; n. 3; 327, 329, 332, 352, 381, 557, 661, 704. 

* E.g., § 305 (Perfect and Qualified Neutrality), especially at pp. 530-31; § 350 (Supply on 
the Part of Subjects of Neutrals), especially at pp. 602-03. 
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added. The three following chapters cover the provisions of the conven- 
tions, the organization of the Commissions and a summary of the work of 
the Commissions. 

Chapters 6 to 10, inclusive, comprise a critical examination of the sub- 
stantive law of international claims as laid down by the Commissions in 
their decisions, including such subjects as Nationality of the Claim, Respon- 
sibility of the Government, Contract Claims, The Calvo Clause. The last 
mentioned subject is somewhat critically examined, but one wishes that it 
had been more fully presented and that the forceful arguments in the dissent- 
ing opinion of Commissioner Nielsen in the International Fisheries case had 
been analyzed and discussed. Indeed, the far-reaching implications and 
erroneous views of the majority decision in that case are not touched upon. 

There is a chapter on the Relation of the Commissions to the Mexican 
National Claims Commission, and another on the Conflicts of Jurisdiction 
between the General and Special Claims Commissions under the American 
Conventions. The chapters on Procedure and Evidence are most useful to 
lawyers handling international claims before the Mexican Claims Commis- 
sions now sitting in Washington. The chapter on Agents and Counsel covers 
the provisions of the conventions and the Rules of the Commission. The 
subject of Counsel for Private Claimants might usefully have referred to the 
practice before other tribunals, such as the United States-Egyptian Tribunal, 
the United States-Panama Claims Commission, the United States-German 
Claims Commission and the United States-British Claims Commission. 
As a rule, private counsel are not allowed to appear before Claims Commis- 
sions except in a representative capacity on behalf of the claimant govern- 
ment, although this rule has not always been lived up to in practice. In 
this country the Act of Congress of 1917 appears to place a restriction on the 
compensation to be paid such private counsel. In a final chapter the ques- 
tions relating to the Measure of Damages and Payment of Awards are dis- 
cussed with reference to the decisions of the Commissions. 

The Appendix of some 240 pages reproduces the various Claims Conven- 
tions and the Protocols from 1923 to 1934, including the Rules of Procedure 
of the various Commissions. The Act of Congress of April 10, 1935, estab- 
lishing the Special Mexican Claims Commission to pass upon the so-called 
“Special” claims (arising in the revolutionary period, 1910-1920) against 
Mexico and its Rules and Regulations are also included. 

L. H. 


Tratado de Direito Internacional Publico. By Hildebrando Accioly. Tomo 
III. Rio de Janeiro: Imprensa Nacional, 1935. pp. x, 530. Appéndice. 
Indices. 

The publication of the third volume completes the scholarly treatise on 
public international law by Brazil’s former minister in Bucharest who re- 
cently returned for duty with the Foreign Office in Rio de Janeiro. This 
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volume is devoted to the subjects of pacific settlement and war, and con- 
cludes with an appendix of documents, and two indexes to the complete 
work, one covering cases and diplomatic incidents or questions, and the other 
the general contents of the three volumes. The same liberal and progres- 
sive outlook pervades the third as the two earlier volumes,! and the author 
continues to give the comparatively less accessible examples from the prac- 
tice of Hispanic-American States that make the previously published por- 
tions of the treatise so valuable. Many illustrations, however, are drawn 
from European international relations. 

The author discusses neutrality in upwards of 145 pages. Referring to 
the effect of the existence of the League of Nations upon neutrality, the 
writer observes that, although the Covenant virtually subverts the funda- 
mental principles of the concept of neutrality, its provisions nevertheless 
leave loopholes, and their effect is of course qualified by the failure of the 
League to become a universal form of international organization. But even 
if we should disregard altogether the effect of the existence of the League 
upon the principle of neutrality, Accioly sees with J. B. Whitton a tendency 
away from neutrality in the modern world, in the direction of a revival of the 
theory that treatment by neutrals of belligerents should be conditioned by 
the justness of their cause. In the appendix the author gives as an example 
of post-World War neutrality legislation the Brazilian Decree of May 23, 
1933, proclaiming neutrality in the war between Bolivia and Paraguay. 

With respect to the status of armed merchant ships, after citing various 
authorities to support the right of arming merchant ships in self-defense, the 
author expresses the belief that, if this right be admitted, the treatment of 
armed merchant ships in neutral ports should be the same as that accorded 
unarmed merchant vessels. This, however, is contrary to the position taken 
in the convention adopted by the Sixth International Conference of Ameri- 
can States in Habana, he reminds us. 

Accioly’s treatise is a splendid contribution to American writings on 
international law, and it is to be hoped that the work will find an English 
translator. FREDERIC WILLIAM GANZERT 


Théorie et Pratique des Traités Internationauz. By A.-F. Frangulis. Paris: 
Académie Diplomatique Internationale, 1934. pp. iv, 311. Annexes. 
Fr. 75. 

In this sizable volume of some three hundred double-column pages M. 
Frangulis, Permanent Secretary General of the Académie Diplomatique 
Internationale, has studied a number of the most important phases of the 
law of treaties. Taking up in turn the following topics—history of treaties, 
their juridical nature, negotiation, conclusion, ratification, reservations, 
registration, validity, termination, and sanctions—the author in each in- 
stance examines first the pertinent doctrine and theory as expounded by 

1 Reviewed in this Journat, Vol. 28 (1934), p. 615, and Vol. 29 (1935), p. 538. 
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writers on international law. Then, following this theoretical discussion, 
there is a section headed Pratique in which are set forth in chronological 
order excerpts from official documents, diplomatic correspondence, judicial 
decisions (both of municipal and international tribunals), national constitu- 
tions, etc., illustrative of the particular subject under discussion. Finally 
there is appended to the treatment of each topic a special bibliography, and 
at the end of the entire text there is a general bibliography of some two 
hundred items. The book is supplemented by extensive annexes which 
purport to set forth the parties to all the various disarmament, security and 
pacific settlement treaties, bilateral and multilateral, in force—based upon 
information as of December 1, 1931. There are also tables showing the 
status of signatures, ratifications and accessions to the Hague Conventions 
of 1899 and 1907, and tables of international conventions applied in man- 
dated territories. 

In most instances the author’s discussion of the various aspects of treaty 
law is clear and enlightening, and the material collected in the sections headed 
Pratique is of distinct value. The usefulness of the latter material would, 
however, have been greatly increased had the author given citations to 
official sources in all cases. All too frequently reference is made to secondary 
sources for excerpts from diplomatic correspondence and other documentary 
material, and in a number of instances, as in the case of the various notes 
and resolutions arising out of the German denunciation of the military clauses 
of the Treaty of Versailles (p. 142ff), no citations are given at all. The 
section dealing with reservations by no means adequately treats the many 
intricacies of that thorny problem, and the section on interpretation, in which 
the writer does homage to some of the time-worn canons of interpretation, 
hardly seems to be in accord with the trend of more recent thought on that 
subject. 

While it may be doubted whether M. Frangulis has contributed materially, 
either in the way of new information or novelty of treatment, to what has 
already been written concerning the law of treaties, there can be no question 
that he has performed a most useful service in bringing together in one vol- 
ume this large amount of theoretical and documentary material. To the 
reviewer’s knowledge, there is no similar volume in the French language; it 
is a book which must appear in any bibliography of the law of treaties. 

VALENTINE Josst III 


Rechtsbuch des Internationalen Finanzrechts. By Dr. Gustav Lippert. 
Vienna and Leipzig: Leykam Verlag, 1936. pp.iv,636. Index. M. 25. 
From the author of the Handbuch des Internationalen Finanzrechts (1928) 

comes now a Rechtsbuch des Internationalen Finanzrechts. Dr. Lippert 

presents in four languages (German, English, French and Italian) a code 
based upon decisions, custom, agreements, the writings of other eminent 
jurists and his own recommendations. In his introduction is to be found an 
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interesting brief history of the evolution of the idea of codification since the 
time of Bentham. Here also the author considers the questions which arise 
concerning the value of codification in the realm both of general international 
law and of the more limited international financial law. 

The code itself follows generally the outline of the author’s Handbuch. 
Following a statement of general rules of international law which form the 
basis of international financial law, the code takes up seriatim: International 
Financial Sovereignty, International Convention Law, Fiscal Relationship, 
International Fiscal Law (including customs duties, navigation dues, draw- 
backs, taxation), Double Taxation, International Monetary Law, Monetary 
Traffic and Payments in International Relations, Public Debts, International 
Controls of Public Finances, Regulation of International Traffic on Financial 
Aspect, Realization of Law, Violation of International Financial Law. The 
concluding third of the book is devoted to comments and suggestions con- 
cerning each section of the code. 

In some places the reader finds it difficult to understand the exact division 
of subject-matter in terms of the English section titles, as, for example, in the 
use of the term International Fiscal Law as distinguished from International 
Financial Law. Yet the confusion may probably be accounted for by the 
effort to present the code in four parallel language columns, always using the 
German as basic. The preparation of an index would have entailed great 
additional labors, but its inclusion would have materially increased the use- 
fulness of the code. Dr. Lippert’s service to students of international 
finance and international law lies not merely in the formulation of a code, but 
also in presenting in one volume a composite statement of the subject-matter 
of international financial law. The earlier Handbuch, taken together with 
the Rechtsbuch, provide the student with the elements of the subject in a 


form which will make them indispensable for further work in the field. 
WatrTerR H. C. Laves 


Diplomatic Commentaries. By Viscount Kikujiro Ishii. Edition of 1931. 
Translated and edited by William R. Langdon. Baltimore: The Johns 
Hopkins Press, 1936. pp. xxvi, 351. Index. $3.25. 

Mr. Langdon has done the Western World a great service in giving this 
work an English dress. Certain chapters have been omitted from the trans- 
lation as being of slight interest to non-Japanese readers, but this should be 
forgiven in view of the importance of that which is translated. Viscount 
Ishii is one of the most distinguished statesmen of Japan, a Privy Councillor, 
formerly Minister for Foreign Affairs, twice Ambassador to France, and 
Japan’s representative on the Council of the League of Nations. He will be 
remembered by Americans as the special envoy who visited our country in 
1917 and took back with him the Lansing-Ishii Agreement relating to China. 
His comments appear, for the most part, to be based upon notes contempo- 
rary with the events discussed. They were primarily intended for Japanese 
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readers. One is impressed by what seems remarkable frankness on the part 
of the author, yet it must be admitted that the frankness is offset at times by 
an evident ignoring of facts that invalidate his conclusions. 

The account given of the origin of the Anglo-Japanese Alliance is sub- 
stantially the same as that given in the Secret Memoirs of Count Hayashi, 
but, whereas Hayashi was puzzled by Germany’s eagerness to promote the 
alliance, Ishii points out that Germany hoped to see Japan filled with such 
self-confidence by reason of the alliance as to be willing to fight with Russia. 
The Kaiser, so Ishii believed, wanted Russia involved in Far Eastern affairs 
and weakened in her military arm so as to relieve Germany’s anxiety as to 
her eastern frontier (pp. 39 and 40). 

The author holds (p. 98) that the Japanese were in the World War under 
the terms of the Anglo-Japanese Alliance, but we know that the Treaty of 
Alliance was limited to the protection of the interests of the contracting 
parties in eastern Asia and in India and only if these interests were in jeop- 
ardy would there be any call for military action. When the World War 
broke out these interests were not threatened, for both Germany and Great 
Britain were willing to maintain the status quo in the Far East, as suggested 
by the United States. Sir Edward Grey informed the American Govern- 
ment that Japan was unwilling and insisted upon making war. He declined 
the Japanese offer of assistance, but reserved the right to accept it later, if it 
should be needed. The author makes no mention of this, nor of the severe 
terms exacted by Japan when at a later time Great Britain and France asked 
for assistance in the Mediterranean. 

Among other matters discussed are The Twenty-One Demands, which he 
says were just and reasonable (p. 86) ; Spheres of Influence in China, which he 
desired to have abolished (p. 115); The Lansing-Ishii Agreement, whose 
statements are still true even though the agreement has been cancelled 
(p. 134); Disarmament, Arbitration, Immigration and Racial Problems, and 
The League of Nations, of which he is an ardent champion. 

EK. T. 


American Diplomatic and Consular Practice. By Graham H. Stuart, New 
York: D. Appleton-Century Co., 1936. pp. xii, 560. Index. $5.00. 


This is a well-organized and complete treatment of the subject. The 
history, organization, law and functioning of the diplomatic and consular 
systems in the world as a whole precedes the treatment of these subjects 
with respect to the United States. The author has read widely in diplo- 
matic memoirs and has talked with living officials. Consequently, he has 
been able to brighten his pages, sometimes overburdened with description, 
laws and statistics, by anecdotes, experiences and observations on the spot. 
The criticisms of the functioning of the Rogers Act, the complaints of am- 
bassadors that their dispatches are not read by the Secretary of State, the 
grotesque demands occasionally made by visiting ladies from home, the 
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problems of inadequate salaries, of democratic dress and of government 
buildings abroad are all dealt with. The book will prove a useful textbook 
and compendium of information and will perhaps allay some of the suspicion 
of diplomacy which has characterized democracy. If the writer’s sugges- 
tions for more adequate pay for diplomats, more adequate housing, and more 
popular support for the Department of Peace and its representatives abroad, 
should affect the Congressional mind, the book will be well worth while. 

The writer does not attempt to analyze the changing position of the tradi- 
tional agencies of international intercourse—foreign offices, diplomatic and 
consular services—with the rise of modern means of communication, the 
growth of international organization and conference and the penetration into 
the international field of many departments of government other than the 
foreign offices. The author’s background for his study is the traditional 
diplomatic and consular system of the past and contemporary world and not 
the whole field of international relations and the new institutions which have 
been developing to deal with these relations. 

In dealing with the l»gal position of diplomatic and consular officers, the 
writer’s treatment would have benefited by more use of the draft conven- 
tions of the Harvard Research which are referred to in the introductory 
chapter (pp. 21, 39) but seem not to have been utilized later. A study of 
the table of consular officers published in the commentary to the Harvard 
draft on that subject! would have prevented the author from including in 
the number of consular officers in the contemporary world both those re- 
ceived and those sent, thus arriving at a figure twice too large (p. 38). 

The book will prove useful for its facts rather than for its analysis, but the 
reader will probably agree with the writer that ‘the American Diplomatic 
and Consular Service has improved considerably since the War’’ and should 
be better supported. He may feel that the data presented are hardly ade- 
quate to support the further conclusion that ‘both in organization and per- 
sonnel, it now stands second to none”’ and is “the most effective agency 
existing today for the maintenance of friendly relations between states’’ 
(p. 475). 

The appendices with lists of Presidents, Secretaries of State, and diplo- 
matic representatives, reproductions of certain laws and forms, a bibli- 
ography and an adequate index add to the book’s utility. Quincy WRIGHT 


Concordats et Droit International. By Henri Wagnon. Gembloux: J. 

Duculot, 1935. pp. xxviii, 441. Index. Fr. 75. 

It is but natural that the subject of concordats should have a special inter- 
est for scholars of European countries whose governments have concluded 
such agreements with the Holy See. Nevertheless, international lawyers of 
the Anglo-American tradition will find much of interest in the exhaustive 
monograph which Dr. Wagnon has completed in the series of dissertations 


1 This JourNaAL, Supplement, Vol. 26 (1932), p. 378. 
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submitted for the degree in Canon Law at the University of Louvain; and it 
will come as a surprise to the reader to find that so many questions of inter- 
national law find illustration in the various problems raised by the theoretical 
and practical aspects of concordats. 

In the volume before us the author approaches his problem from a somewhat 
different angle from that of previous studies in the field. He is not concerned 
primarily with the general theories that have been advanced to explain the 
nature of concordats. Rather he takes as accepted the theory of the con- 
tractual character of concordats and proceeds to examine in detail the place 
of concordats in the international law of treaties, the various rules governing 
the conclusion of concordats, the scope of the obligations to which concordats 
give rise, and the causes which operate to bring concordats to an end. It is 
the close parallel which the author traces between the law of concordats and 
the general law of treaties which gives to his study its distinctive character 
and the interest which it otherwise might not have for the student of inter- 
national law. 

Having begun with the assumption that concordats are bilateral agreements 
of a contractual character, the author is led, as a preliminary inquiry into the 
legal nature of the concordat, to examine the legal status of the Holy See as 
an international person, and he finds that the Holy See, both as organ of the 
Church and of the City of the Vatican, has the requisite capacity to enter 
into agreements valid at international law. He then finds that the concordat, 
by reason of its object and its provisions, is a “diplomatic convention” and 
creates rules of ecclesiastical law on the one side and of civil law on the other 
side. In spite of the parallel between concordats and treaties there are, never- 
theless, important differences between them; so that the author is unwilling to 
classify concordats under the general head of treaties, but prefers to give to 
them the special designation of “quasi-international diplomatic treaty.” 

The second part of the volume deals with the negotiation and conclusion 
of concordats, and it raises the two problems of the competency of the organs 
or agencies of the respective parties to the concordat and the various forms 
which the concordat may take, this latter problem being followed by a survey 
of the analogy between concordats and treaties. The third part deals with 
the scope of the obligations created by concordats. Here the author is led 
to examine descriptively and critically the general rules of international law 
in respect to the relation of treaties to national law (droit interne). This is 
perhaps the most interesting part of the work for the average reader, partic- 
ularly in its attack upon legal “dualism” which appears to have influenced 
even the canonists to some degree. Concordats, the author holds, inasmuch 
as they bind the parties to common legislation, take precedence over national 
legislation, provided only that they have been entered into in conformity 
with the constitution of the State. In the fourth and concluding part of the 
volume the author examines the various ways by which the legal situation 
created by concordats may come to an end. Here the parallel to treaties is 
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again in evidence, and we find, in addition to a discussion of the more normal 
methods of abrogation, questions as to the effect of the clause rebus sic 
stantibus, of changes in the form of governments and of the succession of 
States. 

This is a distinguished work within its special field. Its scholarly char- 
acter is apparent not only in the manner in which the author handles questions 
of canon law but in his familiarity with the problems of international law. 
It covers the field comprehensively and leaves no important aspect of it un- 
touched. The credit which it reflects upon the author may well be shared 
by the great university in which he pursued his studies. C. G. Fenwick 


American Diplomacy: Policies and Practice. By Benjamin H. Williams. 
New York and London: McGraw-Hill Book Co., 1936. pp. xii, 517. 
Bibliography. Index. $4.00. 

This welcome addition to the list of books dealing with American foreign 
relations contains, in addition to an introductory chapter, four main parts 
entitled, respectively, Regional Policies, Economic Diplomacy, Policies of 
Peace and World Organization, and Conduct and Machinery. The bibli- 
ography, although not exhaustive, lists the titles of most of the more important 
books in the field, but no attempt is made to include any of the periodical 
literature. Many references to the latter, however, are contained in the 
footnotes. A regrettable omission is the lack of an appendix containing the 
texts of pertinent documents. The author is well known as the author of 
Economic Foreign Policy of the United States (1929), and The United States 
and Disarmament (1931), and it is natural, therefore, that these topics should 
receive especially full treatment in this more general work. 

The author of a book on American diplomacy is beset with unusual difficul- 
ties in regard to questions of allotment of space, of inclusion and exclusion, 
and of arrangement of materials. Upon all of these questions it is hardly 
likely that any two authorities would fully agree. Nevertheless, certain 
peculiarities of the present volume in these respects may be mentioned. Only 
85 pages, or one-sixth of the whole number, are devoted to Conduct and Ma- 
chinery, which seems quite insufficient for an adequate treatment of this im- 
portant topic. An entire chapter is devoted to the position of the Philippine 
Islands, which is of doubtful propriety in view of the fact that lack of space 
apparently requires the condensation of other more important topics, or their 
omission altogether. For example, no attention is paid to the question of 
Japanese immigration and exclusion, an important cause of friction between 
the two countries. Although the Magdalena Bay Resolution is referred to in 
another connection, no mention of it is made under the head of the evolution 
of the Monroe Doctrine. No uniform plan is followed as to gathering to- 
gether the material concerning our relations with a particular country or 
scattering it through the volume under various headings. 

Nevertheless, for a volume of this character, the emphasis upon the eco- 
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nomic background forms a distinctive contribution. The author displays a 
wide familiarity with the literature of the subject, and has produced a highly 
useful and most up-to-date treatise covering the general field. 

Joun M. MaTHEws 


Briefer Notices 


Japan’s Policies and Purposes: Selections from Recent Addresses and 
Writings. By Hirosi Saito, Japanese Ambassador to the United States. 
(Boston: Marshall Jones Co., 1935. pp. 231. $2.50.) In this small volume 
Ambassador Saito covers much ground. There are 22 chapters, and their 
varied content may be judged by the fact that, whereas the first deals with 
“Psychological Disarmament and Japan’s Attitude in the Naval Matter,” 
the last is devoted to “the Cherry Blossoms.” As the title indicates, prac- 
tically all chapters are edited versions of addresses delivered by the Ambassa- 
dor to a varied assortment of audiences, such, for instance, as the Foreign 
Policy Association of New York City, the Council on Foreign Relations of 
Chicago, the School of Journalism at Columbia University, the American 
Academy of Political and Social Science of Philadelphia, the convocation of 
the University of Kentucky, and the National Broadcasting System, to men- 
tion only a few. By the very nature of their contents most books of this 
character are open to the criticism that they lack organization and that they 
err on the side of needless repetition. In these respects Ambassador Saito’s 
book is no exception. Nevertheless, it would be a mistake to lay stress on 
these shortcomings, for the book is a valuable contribution in modern and 
contemporary Far Eastern affairs. A number of chapters are devoted to 
events since 1931 in which Japan has played a leading part. Consideration 
is given to geographical, political and economic forces which have shaped 
Japan’s policies since the Manchurian affair. Naturally these do not tell 
the story as the historian will tell it, let us say in 1970, but they are none the 
less valuable for this. They do present for public inspection the Japanese 
case as Official Japan has viewed it in the years immediately following the 
crisis of 1931. To the mind of the reviewer, the finest chapter in Ambassador 
Saito’s book, a chapter which is purely historical, and one which super- 
nationalists, both American and Japanese might well read, is that devoted to 
Henry Willard Denison, the American, who for many years served as adviser 
to the Japanese Foreign Office. Denison was a noble character. He served 
Japan well, and in so doing served also the best interest of his native land. 
In a brief chapter, originally delivered before the American Society of Inter- 
national Law, Ambassador Saito has given the finest picture of Denison’s 
work which the reviewer has yet seen. Hissert 


Japan’s Foreign Relations, 1542-1986. A Short History. By Roy Hide- 
michi Akagi. (Tokyo: Hokuseido Press, 1936. pp. xvi, 560. Index. 
$4.00; 15s.) Dr. Akagi, an American-trained scholar, has prepared the only 
survey of Japanese foreign relations, from the coming of the Portuguese to 
the withdrawal of the Japanese delegation from the recent London Naval 
Conference, which is at present available. The twenty-one chapters consider 
every significant development of that long period, and the narrative becomes 
more detailed as the story unfolds—more than half of the volume covers 
events since the Treaty of Portsmouth. It is not surprising, therefore, that 
the treatment is frequently more of an outline than a discussion. Volumes 
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have been written on subjects which are here treated in a single chapter. 
And one result of this severe condensation has been the minimizing of critical 
judgments. International relations are marked by controversies, and rarely 
are the issues so easily defined as in a summary of this nature. But it should 
not be inferred that the American reader will find little new material in this 
volume. In addition to consulting works in Western languages, Dr. Akagi 
has made use of Japanese memoirs and treatises which shed new light on a 
number of the topics. It is disappointing to the serious student to find that 
Dr. Akagi makes no acknowledgments, provides no citations, nor includes a 
bibliography. This may prove welcome to the general reader, but it serves 
to conceal the real contribution which Dr. Akagi has made and it will lessen 
its authority as a work of reference. It also makes it more difficult to check 
and correct the all too numerous typographical and other errors which have 
crept into the text. Some fifty mistakes in proper names, dates and usage 
were noted in a rapid reading. Some of these probably arose from the trans- 
lation of Western proper names back from the Japanese, such as Bromwitz 
for de Blowitz. The American diplomats Van Valkenburgh, Portman and 
Buck appear as Van Vaulkenburgh, Portmand, and Beck, and John W. Foster 
is hard to recognize as W. Foster, while Jusserand becomes Dousseran. The 
confusion of “u” and “n” gives us Saumen Bay and Augier. Thirteen por- 
traits of Japanese and foreign statesmen and an index complete the volume, 
but maps, which would be very helpful, are not included. P.J 


The Basis of Japanese Foreign Policy. By Albert E. Hindmarsh. (Cam- 
bridge: Harvard University Press, 1936. pp. x, 265. Index. $2.50.) 
This is a study, not of Japan’s foreign policy, but of the factors which under- 
lie and condition the determination of that policy. Japan has pursued an 
aggressive foreign policy in recent years, a policy which has aroused world- 
wide suspicion and resentment. She invaded Manchuria and created 
Manchoukuo, sought with vigor an expanding foreign market, abrogated 
the naval limitation treaties, and set up a claim to paramountcy in the Far 
East. These acts have led inevitably to international ill will. They cannot 
be understood if regarded merely as acts of an irresponsible military clique. 
The dynamics which underly and compel them have their roots deep in what 
the author refers to as facts of face, food, and fear. When speaking of the 
facts of face he has reference to Japan’s long struggle for recognition as an 
equal of the great Powers of the West. By the facts of food he means the 
necessity for economic security; and by the facts of fear the need for political 
and military security. It is the second dynamic, the facts of food, with 
which the author is primarily concerned in this volume; and he does not 
mean merely the pressure of population upon the means of subsistence, but 
upon the resources of the State asa whole. The author examines the growth 
of Japan’s population. He then inquires into her natural resources. These 
cannot adequately serve the needs of the rapidly increasing population. 
The consequence is the pursuit of policies abroad designed to alleviate the 
pressure of population at home and which bring down unfavorable interna- 
tional repercussions. The data presented are up to date and reliable. 
Forty-two tables accompany the text. RaupH A. NoREM 


International Law Situations. With Solutions and Notes. Naval War 
College, 1934. (Washington: U. 8. Govt. Printing Office, 1936. pp. viii, 
126. Index. 75¢.) The International Law Situations for 1934, prepared 
by Professor George Grafton Wilson, marked the completion of his 35th year 
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of continuous and highly valued association with the Naval War College, 
of which the President, Rear Admiral E. C. Kalbfus, U.S.N., made full 
acknowledgment on March 25, 1935. In the present volume, Professor 
Wilson has presented the discussion and solution of three major problems: 
(1) Transfer and Capture; (II) Interference with Ships; and (III) Inland 
State at War. The work has been done in realistic fashion, with full con- 
sideration of relevant practices. Consequently, it is possible for the 
reader, in or out of the Naval service, to appreciate the reasons productive of 
the conclusions that have been reached. To the Naval War College is due 
the thanks of students of international law for placing at their disposal 
this 35th volume illustrative of its labors within that field. 
CHARLES CHENEY 


International Organization in European Air Transport. By Laurence C. 
Tombs. (New York: Columbia University Press, 1936. pp. xxii, 219. 
Index. $3.00.) The author is a member of the Communications and Tran- 
sit Section of the League of Nations Secretariat. The purpose of this useful 
book is to indicate the extent of elements of international organization in 
European air transport, how such elements have come about in the face of 
national policies, and what is their real significance. The book serves as 
a useful summary of international agreements arrived at since the World 
War, relating both to public and private air law. It explains the functions 
of the various organizations, official and unofficial, working in this field. It 
also gives the relative spheres of activity of the various air lines and their 
attachments to various governmental and private systems of air navigation. 
The author recognizes that in the establishment of international airways 
and the operation of air lines, State sovereignty retains the decisive word. 
He believes that the requirements of an international or European society 
distinct from a purely national society are beginning to receive further 
recognition. Full coérdination of the numerous national air transport 
undertakings in Europe must await the conclusion of a general disarmament 
convention, a matter unfortunately for the distant future. 

ARTHUR K. KUHN 


Die deutschen Kolonien unter besonderer Beriicksichtigung ihrer Stellung 
als Mandate des Vélkerbundes. By Dr. Joachim-Hans Schreiber. (Berlin: 
Ferd. Diimmlers Verlag, 1935. pp. 132. Rm. 6.50.) Considering the fact 
that a large and important literature has developed on the subject of the 
mandates system of the League of Nations and on the administration of the 
former German colonies since the creation of this system, it is difficult to 
see why the present book should have been written, unless, indeed, its pur- 
pose is to remove all doubt that Nazi Germany is ready to reinterpret the 
whole of international law to suit the purposes of Herr Hitler. An attempt 
is made to show that the German colonies were better governed by Germany 
than by the mandatories now exercising jurisdiction over them. By misin- 
terpreting rather badly the law of the mandates system, the author is able 
to charge the mandatories with flagrant violation of their obligations. The 
only chapter of the book which has any significance to the student of inter- 
national law is Chapter II of Part III, in which the question of sovereignty 
over the mandated territories is discussed. The author believes that sov- 
erelgnty over mandated territories resides in the League. The book contains 
a fairly good bibliography but no index. LutTHer H. Evans 
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The revised edition of Air Law: Outline and Guide to Law of Radio and 
Aéronautics, by Howard S. LeRoy (Washington, D. C., 1936, pp. 160), 
follows the form of the earlier edition, but has a much larger number of 
titles. References to the international aspects of radio and aéronautics 
constitute only a small proportion of the total, reflecting the relative im- 
portance of national and international legal developments. References to 
foreign laws are considerably expanded in the revised edition, but they re- 
main the weakest part of the book. For the specialist, the Outline will 
serve as a convenient check of source material; for the general student it will 
afford a useful introduction to the literature of the subject. Irvin STEWART 


The Anti-Drug Campaign: An Experiment in International Control. By 
S. H. Bailey. (London: P. S. King & Son, 1936. pp. xiv, 264. Index. 
12s.) In 151 pages Mr. 8. H. Bailey, Senior Lecturer in International Rela- 
tions at the London School of Economics and Political Science, has given a 
concise and excellent analysis of the war on narcotics as an example of inter- 
national organization. The appendices (over 100 pages) contain the texts 
of the relevant international treaties and documents. The volume adds little 
to the knowledge of the informed student, but provides an accurate technical 
analysis of the treaties and organizations set up to regulate the production 
and distribution of narcotics. One would have preferred more material on 
the actual operation of the system. As is well known, the States parties to 
the international opium conventions have continuously failed to deal honestly 
with the problem of the production of the raw materials from which narcotics 
are derived. While permitting unlimited production of raw materials and 
unlimited manufacture of derivatives, States hoped to prevent the increase of 
addicts by regulating merely the distribution of narcotics and, to some extent, 
of the raw materials. (The exciting story of the struggle for adequate meth- 
ods to combat the drug evil is much better told in W. W. Willoughby, Opium 
as an International Problem, than in the volume under review.) In 1931 
the Geneva Convention for Limiting the Manufacture and Regulating the 
Distribution of Narcotic Drugs was drafted. By this treaty, which came 
into force in 1933, fifty-six States have agreed to limit manufacture of nar- 
cotics in addition to controlling their distribution. The 1931 Convention, 
(an examination of which constitutes the larger part of Mr. Bailey’s volume) 
is a great step forward, but the illicit traffic will probably continue as long as 
States refuse to face the difficult problem of controlling the production of the 
poppy and the coca-leaf. Hersert W. Briccs 


Les Organisations Ouvriéres: Leur Compétences et Leur Réle dans la Société 
des Nations et notamment dans l’ Organisation internationale du Travail. By 
Alexandre Berenstein. (Paris: Editions A. Pedone, 1936. pp. xii, 293. 
Fr. 40.) Faith in the viability of the international legal order has not been 
lost by the author of this work, for he attempts to place one particular 
aspect of the International Labor Organization, that of labor, in its inter- 
national juridical setting. While the book is devoted primarily to the in- 
ternational legal function of organizations of workers, it was necessary to 
examine many phases of the activities of the League System. One of the 
outstanding results of the establishment of the Labor Organization has been 
to give labor groups a legal, international and immediate personality (in 
Kelsen’s and Verdross’ sense of the word). If individuals may be subjects 
of international law, so may associations of workers, whether national or 
international, if we admit the process of désétatisation shown in the constitu- 
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tion of extra-state collectivities. These situations present a close analogy 
to classic international law in the treatment of oecumenical churches. 
Professor Georges Scelle in his complimentary introduction emphasizes that 
this work proves the réle played by labor representatives in the Labor 
Organization has little by little expanded into other organs of the League 
of Nations. In this development one sees significant aspects of the funda- 
mental transformation of iaternational society and of the law of nations. 
Much of the detailed information on the activity of the workers in the Labor 
Organization has been given frequently in other works. However, one is 
indebted to M. Berenstein for the completeness of his examination and for 
the broad setting in which he places the sometimes inconspicuous events of 
the Geneva Organization. Judgment of this volume depends, however, al- 
most entirely on whether one agrees with certain tendencies in French and 
Austrian studies of international law, particularly those represented by 
Professor Scelle. Francis G. WILSON 


Le Territoire de Memel et la Politique Européenne. By Jean Meuvret. 
(Paris: Centre d’Etudes de Politique Etrangére, 1936. Publication No. 1. 
Paul Hartmann, Editeur, pp.86. Fr.5.) Aclearsummary of avery knotty 
problem. The author reviews some of the more salient facts and statistics 
and draws some sound, although by no means new conclusions in the matter 
of Memel. The strongest feature of this short publication is the perspective, 
which the author gives the reader. Its weakest part consists of a tendency 
to oversimplify complicated events and to omit important items, such as the 
efforts made by the Memellanders to have their case reviewed by the 
Council of the League of Nations and the ‘‘Guarantor Powers.” It may 
best be described as cursory but sound. KALIJARVI 


Die rechtliche Stellung der Auslaénder in der ésterreichischen sozialversiche- 
rung. By Rudolf Aladér Métall. (Vienna and Leipzig: Moritz Perles, 
1936. pp.31.) This little study is an analysis of the legal situation of aliens 
under the Austrian Social Insurance Laws. But it is also interesting for the 
international lawyer, for it is a contribution to the status of aliens in in- 
ternational law. There are, as Verdross has shown in his 1931 lectures at 
The Hague, rules of general international law regarding aliens, rules which 
are supra-ordinated to all municipal rules. Further, the treatment of aliens 
in the domain of social insurance is affected by international treaties, by 
bilateral treaties, and by the collective Convention of the International 
Labor Organization concerning the equal treatment of workmen, whether 
citizens or aliens, with regard to compensation for industrial accidents. 

Joser L. Kunz 


L’ Assistenza Giudiziaria net Rapporti Internazionali. By Ernesto 
Cucinotta. (Milan: A. Giuffré, 1935. pp. 320. L. 35.) The author of 
this very useful compendium is not only a professor at the University of 
Rome but is a practicing magistrate. This work thus has the practical 
advantage of having been written by a man who has combined judicial 
with pedagogical functions. The book is devoted in large part to an analy- 
sis and classification of the legislation of the various national States in 
regard to the different aspects of international judicial assistance. Each sec- 
tion is, of course, accompanied by a general treatment of the law on the sub- 
ject. However, the bulk of the work is, as just indicated, devoted to the 
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concrete details of municipal legislation. There is a bibliographical note 
following the preface. RoBerT GALE WOOLBERT 


La Politica Europea y la Sociedad de las Naciones. By Simén Planas- 
Sudrez. (Barcelona: Gustavo Gili, 1935. pp. vi, 535. Ptas. 20.) A 
more correct title for this study would be ‘‘The League of Nations and its 
European Handicaps,” inasmuch as the author has as his sole thesis the at- 
tempted proof of the utter futility of the League, due to its European birth 
and its close connection with the treaties of peace. As a direct corollary 
of this thesis the author aims to prove that the League is not merely useless 
as far as nations of the Western Hemisphere are concerned, but it is posi- 
tively harmful to their interests. Conceived from the beginning as an 
agency of the victorious Allies, it was inconceivable that the League could 
hope to serve as an organization to promote peace through law and justice. 
“Tt was undeniably the exciusive work of a few politicians who had as their 
sole interests petty national interests, personal selfishness, profound resent- 
ment and an unalterable desire for vengeance . . . It had no other reason 
for its existence than to maintain the European status quo as established by 
the peace treaties.’ To prove his thesis, Sefior Planas-Sudrez has cited 
several hundred authorities ranging from newspaper men to the Big Three 
of the Peace Conference. Benito Mussolini is quoted on numerous occa- 
sions, since his real-politik attitude appeals strongly to the author. To 
make his case the stronger, war is extolled by the author as of divine origin, 
while a state of peace would deprive man of his fundamental virtues. An 
entire chapter is devoted to the undesirability of an international army as 
an agency of the League. Inasmuch as the League has never possessed an 
international army, the reader gets the impression that there is too much 
ado about nothing. The study is an erudite and scholarly piece of anti- 
League propaganda which seems like a waste of good material. The author 
has at the present time the dubious satisfaction of seeing the possible im- 
minent destruction of the League which he detests so heartily, and he can 
point with pride to his predictions which seem to have come true so quickly. 
He might even claim to be the prophet of the recent development of a new 
spirit of Pan Americanism which he recommends as the only worthwhile 
substitute for the nations of the New World. GRAHAM STUART 


Foreign Policy in the Far East. By Taraknath Das. (New York: Long- 
mans Green & Co., 1936. pp. xvi, 272. Index. $2.00.) This book con- 
tains eight chapters, two appendices and an index. Chapters 3 to 7, inclu- 
sive, were the basis of lectures given at the Catholic University during the 
early part of 1935. The author endeavors to give in these an outline picture 
of the Nationalist trends in the Orient with a sketch of what appears to him 
to be the main currents of French, of Japanese, and of British foreign policy 
in the East of Asia. The remaining chapters deal with the alleged prob- 
lems and significant tendencies in this area, while one chapter sums up 
what, in the author’s opinion, are the dominating notes of American policy 
under the present administration (1932-1936). The author has endeavored 
to make use of the narrative method of presentation, which is more ob- 
servable in dealing with the foreign policy of British in the Far East, es- 
pecially the events leading up to the Anglo-Japanese Alliance and results, 
when this was tested in the World War. Though throughout this narrative 
the author does not frame the thought in words, it seems that he has been 
considering the question of the coming disintegration of the British Empire, 
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and the partition of Asia by those who will succeed to the government of the 
disintegrated areas. Though the volume is suggestive in places, it must 
not be overlooked that the author has not lived enough in the countries of 
which he writes to grasp the idea that Occidental pressure on Africa and Asia 
was halted by the World War, but not abandoned. As an introduction to 
Asiatic problems the book has merits, and should find acceptance amongst 
the younger students of world problems, especially those of the nations who 
look to the Pacific area as the scene of the next cataclysm. 

A Critical Study of the First Anglo-Chinese War. With documents. By 
P.C. Kuo. (Shanghai: Commercial Press, 1935. pp. x, 315.) This book 
is in two parts, two-thirds being a critical commentary of the causes which 
led to the first Anglo-Chinese war; the other third being some 56 documents 
dealing with the Opium question, the war and treaties made between China 
and Britain and that negotiated by Caleb Cushing with Commissioner 
Ki-ying on behalf of the United States. The critical analysis is set out in 
thirteen chapters, with three remaining chapters dealing with the United 
States and France; then one with reflections on the author’s own analysis, 
and a final chapter on authorities. 

It is curious to note that in the preface Dr. Kuo speaks of Eitel, Morse and 
Eames as authors lacking critical acumen, but proceeds to list all three 
authors (pp. 202-3) in his list of authorities, though he does attempt to 
belittle Eitel for drawing his information from British Government publica- 
tions issued in connection with the Anglo-Chinese War, and, apparently 
forgetting the preface, announces a comprehensive collection of documents 
on Chinese diplomatic history beginning with the year 1836 which were 
published by the Palace Museum in Peking in 1930. Mr. Eitel, Mr. Morse, 
and Mr. Eames can hardly be condemned for not comparing official docu- 
ments available when they wrote, with those not made public until 1930. 

The real point is, that it is remarkable that the United States papers on 
Foreign Relations, and those of the British Government should contain so 
much accurate information, in face of the non-publication of Chinese dip- 
lomatic documents. Indeed, Dr. Kuo does his case and that of his country 
no good by attempting to dismiss works of Westerners by labelling them 
Chronicles, as if a chronicle can be anything else but historical material. 
The tone of the documents Nos. 50, 51 and 52 will make amusing reading 
to the modern student, but they certainly disclose the inordinate conceit of 
the Chinese at this period. Americans and British are referred to as Bar- 
barians in the documents, with curiously pedantic phrases clearly constructed 
to inform the Chinese Emperor that the Chinese Commissioner had no 
difficulty in outwitting the Barbarians, which is a left-handed way of boast- 
ing of the superior Chinese mentality, especially that of Ki-ying. Generally, 
the outline observed is good. The language, however, could be improved in 
general, but it will require some one better acquainted than this author with 
the history of Western commerce, Western shipping, to produce a really 
critical account of the problems surrounding the transit and the commercial 
problems of Western trade in the first four decades of the 19th century. 

Boyp CARPENTER 


Tratado de Derecho Internacional Privado. By Alfredo Cock A. (Medel- 
lin: Imp. Universidad, 1935. pp. vi, 360.) We have here a work upon the 
subject of private international law, involving questions of conflict of laws 
deserving of attention, particularly from the viewpoint of the civil law, the 
common law as known in English-speaking jurisdictions receiving com- 
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paratively little attention. The main topics discussed by the author con- 
cern the condition of the foreigner, giving special and rather elaborate 
attention to his position in ancient times, the Middle Ages, and among mod- 
ern nations; modern theories as to personality in their various forms, an 
extensive discussion of the position of persons, and the control of properties, 
successions, contracts and obligations, under all varieties of circumstances. 
The questions of citizenship receive elaborate discussion, particularly arising, 
as indicated, in the civil law countries. We are accustomed to consider be- 
fore international tribunals and in our textbooks questions of dual citizen- 
ship. The book affords us an interesting situation which might arise of 
fourfold citizenship, the case being suggested of a Colombian, son of an 
Italian naturalized in Colombia and who may have resided for some time 
in Venezuela, and accepted employment in the Italian Army, and finally 
settling in Austria where he established his domicile, founded a business, 
and exercised a permitted profession. In this case it is suggestive that the 
man was a Colombian by birth and had never lost his character, since under 
its laws it could only be lost by acquiring naturalization in another country; 
was Venezuelan by virtue of mere residence, and Italian by service in the 
army of that country, and finally Austrian under the provisions of its civil 
code. The conclusion of the author was that such a person should be re- 
puted Austrian, the author so interpreting the Colombian constitution and 
the appropriate Italian code provision. It is easy to understand, however, 
that difficulties might readily arise. This book will have special value to all 
persons interested in the questions considered from a purely civil law stand- 
point. Jackson H. Ratston 


The New Germany: National Socialist Government in Theory and Practice. 
By Fritz Ermarth. (Washington, D. C.: Digest Press, 1936. pp. xvi, 203. 
Index. Bibliography. $2.00.) The high standard set by Professor Seckler- 
Hudson’s Statelessness has been amply maintained in the second volume of the 
American University Series. In brief, pithy chapters, Dr. Ermarth surveys 
the disintegration of the Republic, the rise of the National Socialist move- 
ment, and the constitutional organization of the totalitarian State. His 
chapter on “The Economic State” is the most adequate treatment of National 
Socialist economics that the reviewer has seen. The tone of the book is 
sober and judicious throughout, although the writer disclaims an attempt 
at complete objectivity. “In any period of transition,” he asks, “when old 
foundations tremble, is it objectivity or loyalty that is needed? If those who 
ery ‘Hosannah’ today, cry ‘Crucify’ tomorrow, must all criticism be a negation 
of loyalty? There is criticism that is dictated by a higher loyalty—to the 
ideal Germany that is to be, to the greater Europe of tomorrow.” L. Preuss 


Unemployment—An International Problem. A Report by a Study Group 
of Members of the Royal Institute of International Affairs. (New York: 
Oxford University Press; London: Humphrey Milford, 1935. pp. viii, 496. 
Index. $10.00.) This report, prepared under the auspices of the Royal 
Institute of International Affairs by a committee of Englishmen, in collabo- 
ration with a group of distinguished English and foreign authorities, essays 
to describe and analyze the contemporary problem of unemployment in its 
international setting. It not only succeeds in bringing together in one 
volume a mass of interesting and important data bearing on the amount, 
cost and consequences of unemployment, but also undertakes an examina- 
tion of economic doctrine in its relation to the causes, relief and prevention 
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of unemployment. The student will find it a convenient handbook of 
statistical materials and the source of lucid and succinct statements on the 
numerous problems of economic theory and history and of political and 
fiscal policy which are now universally associated with the efforts to explain 
unemployment and to eradicate it. The conclusion that world unemploy- 
ment of today is a collective problem the solution of which depends on the 
ability of the States of the world to secure ‘‘a reasonable international eco- 
nomic system” is of paramount importance at atime when the leading coun- 
tries of the world continue to pursue isolationist and nationalistic economic 
and political policies. In a report covering so extensive a geographical area 
and such a variety of ideas, it is inevitable that the student of the problem in 
any country will find much to which he cannot subscribe. Thus the report, 
in considering the chronology of an expansionist policy of public works in 
the United States (p. 300), concludes that ‘‘it is one thing to inject activity 
into a machine which is beginning to slow down; it is quite another thing to 
accelerate an engine which has reached dead slow.”’ The authors of this 
statement were obviously not aware of the fact the expenditures for public 
construction in 1930, the first year of the depression, exceeded those of 1929 
and that the capital and maintenance expenditures of public utilities were 
greater in 1930 than in any year from 1923-29. There are many similar 
misinterpretations of fundamental doctrine and fact. But no group of 
students can hope, in the present state of knowledge, to be familiar with the 
countless technicalities of practice and policy that surround available in- 
formation on unemployment. Leo WOLMAN 


Yes and Albert Thomas. By E.J. Phelan. (London: Cresset Press, 1936. 
pp. xvi, 271.) This is more than a book to be enjoyed. It is an experience 
to be lived. It gives contact, bare, intimate, affectionate, with a throbbing 
personality. That personality was, and it will long continue to be, one of 
the chief pillars of the International Labor Organization. A serious student 
of international afiairs cannot afford to miss the lesson on the methods of 
coéperation and administration. A reader who has no interest in the Labor 
Organization will find himself charmed with the picture of a life which over- 
flowed with activity, with interest, with hope, and with reward. Albert 
Thomas was French to the core, but his outlook was not limited by his na- 
tionality. He was par excellence a citizen of the world. Positive always, a 
“ves-man’’ never. Ambitious, imperious, impelled by a zeal which reached 
out to the remotest corners of the earth, he strayed not far from his humble 
origins even in numerous contacts with the great. A deep sympathy and a 
profound understanding kept him anchored to the lives of the workers whom 
he served. I know of few other men whose portraits might be made so en- 
grossing, even if the gifted brush of Mr. Phelan could paint them. This 
story of Thomas’ going to the International Labor Office, and of his leaving 
it, inspires faith in the power of individual intelligence and energy and cour- 
age, even in this complicated twentieth-century world. 

Man ey O. Hupson 


580 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BOOKS RECEIVED* 


Académie de Droit International. Recueil des Cours, 1935. II, III (Tomes 52 et 53 de 
la Collection). Paris: Recueil Sirey, 1935, 1936. pp. iv, 663. Index; pp. iv, 651. 
Index. Fr. 90. each. 

American Bar Association. Annual Review of Legal Education for 1935. Published by 
The Section of Legal Education and Admissions to the Bar. Edited by Will Shafroth. 
Chicago: 1936. pp. vi, 70. 

Baboff, Velko M. L’Organisation de la Communauté Internationale. JI. L’Evolution 
des Relations Internationales. Sofia: Librairie J. Carasso, 1936; Paris: Librairie 
Hachette, 1936. pp.96. 50 Leva; 10 Fr. 

Barmat, Louis Isaak. De Regel “Locus Regit Actum” in het Internationaal Privaatrecht. 
(Thesis presented for the degree of Doctor of Jurisprudence at the University of Leiden.) 
Amsterdam: J. H. de Bussy, 1936. pp. xvi, 396. Index. 

Bavaj, Amor. Alberico Gentili, Fondatore della Scienza del Diritto Internazionale. 
Saggio critico sulle origini della scienza del moderno diritto internazionale. Macerata: 
Stab. Tipografico Affede, 1935. pp. 70. 

Il Nazionalismo e le Missioni. (Estratto dagli Annali della R. Universita di 
Macerata, Vol. X.) Tolentino: Stab. Tipografico “F. Filelfo,” 1935. pp. 140. 

Bustamante y Sirvén, Antonio S. de. Derecho Internacional Publico. Tomo III. Ha- 
bana: Carasa y Cia., 1936. pp. 602. Index. 

Case, Lynn M. (Editor). French Opinion on the United States and Mezico 1860-1867. 
Extracts from the Reports of the Procureurs Généraux. (Publication of the American 
Historical Association.) New York and London: D. Appleton-Century Co., 1936. pp. 
xxiv, 452. Index. $7.00. 

Chamberlain, Joseph P. Legislative Processes, National and State. (The Century 
Political Science Series.) New York and London: D. Appleton-Century Co., 1936. 
pp. xii, 369. Index. $3.50. 

Clark, M. V. Medieval Representation and Consent. A Study of Early Parliaments in 
England and Ireland, with Special Reference to the Modus Tenendit Parliamentum. 
New York and London: Longmans, Green & Co., 1936. pp. vili, 408. Index. $7.00; 
18 s. 

Diaz de Guijarro, Enrique. Validez del matrimonio contraido en el Uruguay por 
divorciados de unién argentina. Buenos Aires: Antologia Juridica, 1936. pp.67. $1.50. 

Drost, Heinrich. Grundlagen des Voélkerrechts. Miinchen and Leipzig: Duncker & 
Humblot, 1936. pp. xii, 144. Index. Rm. 4.80. 

Foreign Relations of the United States, 1920. Vols. I, II, III. (Publications of the 
Department of State, Nos. 809, 814, 816.) Washington: Government Printing Office, 
1935, 1936. Vol. I. pp. xciv, 861. Index. $1.75; Vol. II. pp. Ixxxvi, 895. Index. 
$1.75; Vol. III. pp. xevi, 823. Index. $1.75. 

Fusco, Giovanni Scalfati. La Clausola “Rebus Sic Stantibus” nel Diritto Internazionale. 
Naples: Lorenzo Alvano, Editore, 1936. pp. iv, 98. L. 20. 

Garcia Gonzalez, Adolfo. Problemas Constitucionales. Tomo I. La Propiedad y el 
Impuesto. Madrid: Imprenta Juan Bravo, 1936. pp. xxviii, 280. 6 Ptas. 

Gold and Silver Commission. The Monetary Problem. Gold and Silver. Final Report 
of Royal Commission to inquire into recent changes in the relative values of the 
precious metals, presented to both Houses of Parliament, 1888. Reprinted by permis- 
sion of the British Government. Edited by Ralph Robey. With a Foreword by 
Nicholas Murray Butler. New York: Columbia University Press, 1936. pp. xxvii, 
369. Index. $3.50. 

Grotius Society. Transactions. Vol. 21. Problems of Peace and War. Papers read 
before the Society in 1935. London: Sweet & Maxwell, Ltd., 1936. pp. xxx, 194. 10s. 


*Mention here does not preclude a later review. 


BOOKS RECEIVED 581 


Huang, T. Young. The Doctrine of Rebus Sic Stantibus in International Law. With 
a Foreword by V. K. Wellington Koo. Shanghai: Comacrib Press, 1935. pp. xviii, 201. 
Index. $5.00. 

Institute of Public Affairs. Proceedings of Third Annual Conference. The Southwest 
in International Affairs. Edited by S. D. Myres, Jr. Dallas: Arnold Foundation, 
Southern Methodist University, 1936. 

Jokl, M. De L’Interprétation des Traités Normatifs d’Aprés la Doctrine et la Juris- 
prudence Internationales. Paris: A. Pedone, 1936. pp. vili, 194. Fr. 40. 

Kleist, Peter. Die vélkerrechtliche Anerkennung Sowjetrusslands. (Osteuropiische 
Forschungen, Neue Folge, Band 15.) Konigsberg and Berlin: Ost-Europa-Verlag, 1934. 
pp. vili, 127. Rm. 5.50. 

Lambert, Jacques. La Vengeance Privée et les Fondements du Droit International Pub- 
lic. (Publications of the Graduate Institute of International Studies, Geneva, No. 17.) 
Paris: Recueil Sirey, 1936. pp. 136. Fr. 10. 

Lipovano, I.G. L’Apatridie. Paris: Editions Internationales, 1935. pp. 170. 

Miller, Spencer, Jr. (Editor). What the International Labor Organization Means to 
America. With a Foreword by John G. Winant. New York: Columbia University 
Press, 1936. pp. xvi, 108. $1.50. 

Mitchell, Nicholas P. State Interests in American Treaties. A Study in the Making 
and Substantive Content of Certain International Agreements. Richmond, Va.: Garrett 
& Massie, 1936. pp. xii, 220. Index. $3.00. 

Oncken, Onno. Die politischen Streitigkeiten im Volkerrecht. Ein Beitrag zu der Frage 
nach den Grenzen der Staatengerichtsbarkeit. (Internationalrechtliche Abhandlungen, 
No. 29.) Berlin: Verlag fiir Staatswissenschaften und Geschichte, 1936. pp. viii, 64. 
Rm. 4.40. 

Panhuys Polman Gruys, Dr. P. van. Trattati e Convenzioni Bilaterali fra il Regno 
d'Italia e gli Altri Stati in vigore al 1° Gennaio 1933. Corpo-Indice. Leiden: A. W. 
Sijthoff, 1935. pp. xiv, 453. FI. 7.50. 

Russell, Frank M. Theories of International Relations. (Century Political Science 
Series.) New York and London: D. Appleton-Century Co., 1936. pp. viii, 651. Index. 
$4.00. 

Scelle, Georges. Théorie Juridique de la Révision des Traiiés. (Publications of the 
Graduate Institute of International Studies, Geneva, No. 16.) Paris: Recueil Sirey, 
1936. pp.97. Fr. 10. 

Selsam, J. Paul. The Attempts to Form an Anglo-French Alliance, 1919-1924. Phila- 
delphia: University of Pennsylvania Press, 1936. pp. x, 85. Index. $1.00. 

Shotwell, James T. On the Rim of the Abyss. New York: Macmillan Co., 1936. pp. 
xvi, 400. Index. $3.00. 

Tombs, Laurence C. International Organization in European Air Transport. With a 
Foreword by Joseph P. Chamberlain. New York: Columbia University Press, 1936. 
pp. xxul, 219. Index. 

Wegner, Arthur. Geschichte des Vélkerrechts. (Handbuch des Volkerrechts. Band I: 
Wesen, Grundbegriffe und Geschichte des Voélkerrechts. Dritte Abteilung.) Stuttgart: 
W. Kohlhammer, 1936. pp. xxxvi, 362. Index. Rm. 24. 

Willoughby, W. F. The Government of Modern States. (Revised and Enlarged Ed.) 
(The Century Political Science Series.) New York and London: D. Appleton-Century 
Co., 1936. pp. xxii, 539. Index. $3.25. 


} 

i 

‘ 

l. 

& 

e 

l 

rt 

e 

S- 

il. 

id 

s. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 


AMERICAN Pourticau Science Review, April, 1936 (Vol. 30, No.2). “Preliminary Hear- 
ings” in Naturalization Administration (pp. 288-294), L. Gettys. 

ArcHIv DES OFFENTLICHEN ReEcuts, 1936 (Vol. 27, No.2). Der Staat und die nationale 
Gesamtordnung (pp. 137-165), G. Havestadt; Verfassungsproblematik und Rechtsprazis 
(pp. 166-226), R. Stédter. 

Arcuivio pt Dmittro Pussuico, January-April, 1936 (Vol. 1, No. 1). La responsabilita 
indiretta nel diritto internazionale (pp. 12-63), R. Ago. 

Beruiner MonatsHerte, April, 1936 (Vol. 14, No.4). Campbell Bannerman and peace 
opportunities, 1905-1907 (pp. 266-276), R. Beazley; L’Indivisible Paix (pp. 319-324), M. 
Morhardt; “Eine falsche Theorie.” Zur Wiederherstellung der deutschen Souveranitat 
im Rheinland (pp. 324-328), A. v. Wegerer. 

, May, 1936 (Vol. 14, No.5). Die angebliche Mitwisserschaft der Gsterreichisch- 
ungarischen Regierung an der Verschwérung gegen Kénig Alexander von Serbien im 
Jahre 1903 (pp. 378-391), F. v. Reindhl; Wollte Osterreich 1914 die Souverdnitat Serbiens 
antasten? (pp. 391-397), J. Hadamard. 

, June, 1936 (Vol. 14, No.6). Die Entwicklung des italienischen Kolonialreichs 
(pp. 449-461), A. Lumbroso; Agypten im Weltkrieg (pp. 462-477), A. Hasenclever. 

CanabDIAN Bar Review, April, 1936 (Vol. 14, No. 4). A Proposed Preliminary Draft 
Uniform Law on Arbitration (pp. 326-341), B. A. Wortley. 

, May, 1936 (Vol. 14, No. 5). Recent Application of the Renvoi in Matters of 
Personal Status (pp. 379-388), N. Bentwich; The Immigration Act and Limitations upon 
Judicial Power: Bail (pp. 405-411), M. Cohen. 

Curnese Socrat anp Science Review, April, 1936 (Vol. 20, No. 1). The 
Establishment of Permanent Chinese Diplomatic Missions Abroad (pp. 1-41), K. Big- 
gerstaff; The Creation of the Foreign Inspectorate of Customs at Shanghai (pp. 42-100), 
J. K. Fairbank; The Influence of the Canton-Moscow Entente upon Sun Yat-sen’s 
Revolutionary Tactics (pp. 101-139), Shu-chin Tsui. 

FRIEDENS-WarTE, 1936 (Vol. 36, No. 2). Entmilitarisierung der Rheinlande und Lo- 
carno-Pakt (pp. 49-61), H. Wehberg; Radio im Dienste der Vélkerverstandigung (pp. 
68-72), P. Lenz; James Brown Scott 70 Jahre alt (pp. 72-75), H. Wehberg; Sanktionsfrage 
und Friedensbewegung (pp. 77-80), W. Orthner. 

GEORGETOWN Law JouRNAL, January, 1936 (Vol. 24, No.2). Commerce in Munitions in 
Time of War (pp. 408-415), W. M. W.; How Should the Neutrality Act of Aug. $1, 1935, 
be Revised? (pp. 416-423), Q. Wright. 

, March, 1936 (Vol. 24, No. 3). The Development of French and German Law 
(pp. 551-583), F. DeAk and M. Rheinstein. 

HuNGARIAN QuaRTERLY, 1936 (Vol. 1, No.1). The United States of Europe (pp. 14-20), 
N. M. Butler; The Future of the Society of Nations (pp. 21-31), A. Wilson; The League 
and the Small Nations (pp. 40-47), 8S. Gwynn. 

INTERNATIONAL LAw AND RELATIONS, May, 1936. Organized Efforts in the United States 
toward Peace (pp. 1-47), E. Atwater. 

INTERNATIONALES ANWALTSBLATT, June, 1936 (Vol. 22, No.3). Unterliegen auslandische 
Staaten der inlandischen Gerichtsbarkeit? (pp. 57-60), H. Englander; Der Standige Inter- 
nationale Gerichtshof (pp. 60-61), H. Herbatschek. 


582 


he 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 583 


JouRNAL pU Droir INTERNATIONAL, March-April, 1936 (Vol. 63, No. 2). De la pre- 
scription extinctive en Droit international privé (pp. 259-283), M. Philonenko; Nature et 
méthode du droit international privé (pp. 284-311), P. Lepaulle; Le régime fiscal des 
titres émis par les gouvernements étrangers en représentation des dettes commerciales de 
leurs nationaux (pp. 312-315), J. Guilhot; Application de la taze sur le chiffre d'affaires 
aux commergants étrangers vendant en France et a leurs représentants (pp. 316-326), 
R. Lefebvre. 


JoURNAL OF CRIMINAL LAw AND CrimMINoLocy, March, 1936 (Vol. 26, No. 6). Punish- 
ment by Analogy in National Socialist Penal Law (pp. 847-856), L. Preuss. 


Nanxkal & Economic April, 1936 (Vol. 9, No. 1). Conceptions of 
Sovereignty in Relation to the Practice of Extraterritoriality (pp. 1-26), E. T. Williams; 
The Definition of the Foreign Inspectors’ Status (1854-55): A Chapter in the Early 
History of the Inspectorate of Customs at Shanghai (pp. 125-163), J. K. Fairbank. 


NIEMEYERS ZEITSCHRIFT FUR INTERNATIONALES Recut, 1936 (Vol. 51, Nos. 3-4). Die 
Memelfrage als Revisionsproblem (pp. 233-270), H. Korte; Die rechtliche Natur der 
Vélkerbundssanktionen (pp. 271-287), P. Schoen. 


Norpisk TipsskKRIFT FoR INTERNATIONAL Ret, 1936 (Vol. 7, No.1). The Rule of Law in 
International Society (pp. 3-17), J. L. Brierly; L’Admission de l'Union des Républiques 
Socialistes dans la Société des Nations (pp. 18-30), E. Giraud; Statssuverenitet og 
Folkerett (pp. 3-22), A. Raestad; Sovjetruslands Optagelse i Folkeforbundet (pp. 23-35), 
E. Giraud; Den féreslagna rattsliga regleringen av passagerarebefordran till sjéss och vid 
lufttrafik (pp. 36-45), E. Hagbergh ; Haagdomstolens “avis consultatif” t saken om Danzigs 
konstitusjon (pp. 46-49), J.; Tysklands Brud paa Locarnotraktaten (pp. 50-56), A. Mller; 
Konflikten mellem Italien og Abessinien (pp. 56-58), A. Moller. 

UNIVERSITY OF PENNSYLVANIA Law Review, May, 1936 (Vol. 84, No. 7). The Machin- 
ery of Law Administration in France and Germany (pp. 846-876), F. Deak and M. Rhein- 
stein. 

Pouirique ErraNGE&Re, April, 1936 (No. 2). Les minorités en Roumanie (pp. 22-33), 
N. Iorga; La presse américaine et la France (pp. 34-43), E. Mowrer; Les Arabes et la 
colonisation juive en Palestine (pp. 54-66), R. Montagne. 

Revista DE DerEcHO INTERNACIONAL, March, 1936 (Vol. 29, No. 57). Incidente diplo- 
matico norteamericano (pp. 5-9), J. Caffery; El Derecho Internacional en la Repiblica 
de Cuba durante los dos tiltimos afios (pp. 16-48), N. Chediak; La cldusula oro en los 
contratos (pp. 49-60), R. Sol6érzano; Cédigo Internacional de la Paz y de la Guerra (pp. 
67-161), F. Cosentini. 

Revue pvE Drorr INTERNATIONAL ET DE LEGISLATION ComparEE, 1936 (Vol. 17, No. 1). 
L’ Application des Sanctions contre l’Italie et le Droit International (pp. 5-64), C. Rous- 
seau; Les avis consultatifs a@ la seiziéme session de l’Assemblée (pp. 65-95), A. Ham- 
marskjéld; Les lois de la guerre, leur valeur, leur avenir (pp. 96-117), J. W. Garner; Le 
droit pénal international en matiére de navigation aérienne (pp. 118-137), F. De Visscher; 
La question des représailles armées en temps de paiz, en l’état actuel du droit des gens 
(pp. 138-164), S. Séfériadés; Le navire de commerce neutre sous convoi de la marine mili- 
taire d’un belligérant (pp. 165-196), E. Gordon. 

Revue Ginfrate Drorr INTERNATIONAL Pustic, January-February, 1936 (Vol. 10, 
No. 1). La transformation du droit international en droit interne (pp. 5-49), H. Kelsen; 
Le Canal de Suez et les sanctions de la Société des Nations (pp. 50-76), R. L. Buell; A 
propos du livre du Professeur G. Gidel: Le Droit International Public de la Mer. T.III. 
Quelques réflexions (pp. 77-91), A. Raestad. 

, March-April, 1936 (Vol. 10, No.2). Apercus sur la coutume juridique interna- 
tionale et notamment sur son fondement (pp. 129-196), S. Séfériadés; L’admission des 
Etats dans la Société des Nations (pp. 197-222), E. Giraud. 


A. 

it 
h- 
hs 

ft 

of 

g- 

)), 

ge 

in 
35, 

aw 

0), 

ue 

es 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Rivista pt Dririrto INTERNAZIONALE, July-December, 1935 (Vol. 14, Nos. 3-4). La 
qualifica giuridica della Santa Sede nella stipulazione del Trattato lateranense (pp. 217- 
236), P. A. d’Avack; Sulla funzione delle norme di diritto internazionale privato (pp. 
237-248), G. Bosco; L’opzione della cittadinanza degli incapaci di agire nei recenti trattati 
di pace (pp. 257-281), M. Toscano; Controllo del commercio e della fabbricazione delle 
armi e dei materiali da guerra (pp. 282-303), R. Sandiford. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES Recut, February, 1936 (Vol. 6, No. 1). 
Das deutsch-englische Flottenabkommen vom 18 Juni 1935 (pp. 1-21), v. Freyberg Eisen- 
berg; Uber die Freiheit der Meere (pp. 22-35), W. Simons; Die Staatsangehérigkeit der 
verheirateten Frau (pp. 36-61), A. Auburtin; Der neue Kurs in der Freien Stadt Danzig 
(pp. 62-75), G. Crusen; Der Zwischenfall von Ual-Ual und seine Behandlung durch 
Volkerbund und Schiedskommission (pp. 75-89), v. Nostitz-Wallwitz; Die Revision des 
Statuts des Standigen Internationalen Gerichtshofs (pp. 89-95), Stauffenberg; Die vélker- 
rechtliche Lage auf dem Balkan (pp. 95-107), Lubenoff; Zur Frage offizieller Beziehungen 
zwischen Vélkerbund und Panamerikanischer Organisation (pp. 122-124), Friede; Die 
Tatigkeit des Dretzehnerausschusses zur Priifung der im Falle einseitiger Aufhebung von 
Vertragen zu ergreifenden Massnahmen (pp. 125-136), Radler; Dokumente zum Abes- 
sinienkonflikt (pp. 137-152); Rechtsstellung und Verfassung der Philippinen (pp. 172- 
188), Friede. 

Zerrscurirt FUR OrrentiicHes Recut, April, 1936 (Vol. 16, No. 2). Beitrage zur 
Staatsaktlehre (pp. 145-158), A. Korner; Der Grundsatz der wirtschaftlichen Gleich- 
berechtigung in den Mandatgebieten (pp. 214-264), M. Bileski; Die staatsideologischen 
Voraussetzungen des Kampfes gegen die Meistbegiinstigungsklausel (pp. 265-297), 
L. Sommer. 


ZEITSCHRIFT FUR VOLKERRECHT, 1936 (Vol. 20, No. 1). Neue Neutralitat (pp. 1-13), 
F. v. Freytagh-Loringhoven; Zur Lehre von den vélkerrechtlichen nichtkriegerischen 
Mitteln der Selbsthilfe (pp. 14-64), P. Schoen; Die Zukunft der deutschen interna- 


tionalisierten Stréme (pp. 65-80), A. Lederle. 
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